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THE VIRTUAL TAX LIBRARY :
A COMPARISON OF FIVE ELECTRONIC TAX RESEARCH PLATFORMS *
By
Katherine Pratt
Jennifer Kowal
Daniel Martirf

ABSTRACT

Improved LexisNexis and Westlaw tax research plaifband new
electronic tax research platforms offered by BNAN@B Tax Management
Library), CCH (CCH Tax Research NetWork), and RRIA Checkpoint)
constitute a virtual tax library that offers taxsearchers much of the content
and functionality of a physical tax library, as Wwels some useful
functionality featuresd.g, direct linking of primary and secondary sources)
a physical tax library cannot provide. The newuatttax library offers tax
researchers numerous benefits, including the coemee of a portable
library, more reliable and current research resatsl increased research
efficiency. Many tax researchers have not adapteslr ttax research
techniques to effectively utilize the virtual talarary, however, because they
are unfamiliar with the new and improved electrdaaic research platforms.

To reduce tax researchers’ costs of evaluating amdparing the
five electronic platforms, this Article providestdi#ed comparisons of the
content and functionality features offered by tlhefprms. This Article also
explains how to access various types of primary sewbndary tax sources
on the platforms and provides detailed “searchvayls” that will enable tax
researchers to navigate around the electronicopfat.

1. © 2007. The Authors thank David Burch (Head of Lilgr&omputing
Services at Loyola Law School, Los Angeles) for lgntributions to the
comparative research project that led to this Aetithe Authors also thank: Rosalie
Sanderson and Russell Switzer for comments on dieredraft of this Article;
Loyola students Dorit Shaybani-Rad and Margaretakayan and Loyola librarians
Laura Cadra, Joshua Phillips, Lisa Schultz, andieKdthompson for research
assistance; Marsha Battee, Bridget Klink, and Amgk&ho for administrative
support; Dan Weiss for technical support; and J8ahdwin, Sharon Fountain,
Melissa Hagar, Valerie Henderson, Kristin Husmoegb&t Horsting, Betsy
Klampert, Adam Ryan, and David Schulbaum for prodnformation about the
electronic tax research platforms.

2. Professor of Law, Loyola Law School Los Angeles;
Katherine.Pratt@lls.edu; JD, UCLA (1984), LL.M. (&dion), NYU (1989); LL.M.
(Corporate Law), NYU (1990).

3. Associate Clinical Professor and Director, TaxNL. Program, Loyola
Law School Los Angeles; Jennifer.Kowal@lls.edu; UL A (1996).

4. Director, Law Library and Professor of Law, Légyd.aw School Los
Angeles; Daniel.Martin@lls.edu; JD, University o&Xas (1989), M.L.S. Indiana
University (1976).



938 oRtla Tax Review [Vol. 8:9

Part | of this Article provides background informoat regarding the
development of the new electronic tax researchfgstas and explains our
project and methodology. Part Il compares the pymaad secondary source
content offered on the five electronic platformsl aompares various types
of free tax information that are available on th&einet. Part Ill compares
the various functionality features offered on tlee felectronic platforms.
Part IV illustrates the differences in search rssobtained by using the
various electronic platforms to research a topiaalresearch question. Part
V discusses the factors that are relevant whergdieg) an electronic tax
research system and makes recommendations abobirgegithe electronic
tax research platforms to create a workable virtaalibrary.

A chart in Appendix A provides a side-by-side conigian of the
primary source content available on the five etmutr tax research
platforms. The chart includes search pathways atel bstrictions for each
type of content. A chart in Appendix B providesidesby-side comparison
of the functionality features offered by each mati. The chart includes
quick reference guides for initiating various tyjppésearches, as well as user
support information for each platform.

(Note to readers who are unfamiliar with SSRN: You can download
the full-text article free from SSRN. First, you stuegister on SSRN, which
is quick, easy, and free. Go to http://www.ssrn.ahe registration link is
in the upper left part of the screen. After youistay, return to this abstract.
Scroll down to the very bottom of the page on whilis abstract appears
and click on the “download the document from” littk one of the SSRN
sites. This will allow you to download the full-tedocument at no charge.)
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INTRODUCTION

Technological advances are rapidly transformingwbed in which
we live and work, including the world of tax resgarThe first generation of
LexisNexis and Westlaw electronic tax research falats has been
supplanted by a much more sophisticated secondaemreof electronic tax
research platforms, including improved LexisNexiadaWestlaw tax
research platforms and new electronic tax reseglatforms offered by the
Bureau of National Affairs (BNA), Commerce Clearifipuse (CCH) and
RIA (formerly Research Institute of Americ).

The new electronic tax research platforms constitutvirtual tax
library that offers tax researchers much of theteatnand functionality of a
physical tax library, as well as some functionalityphysical tax library
cannot provide. The content available in the newusl tax library
(including primary sources, authoritative treatjs@&NA portfolios, and
periodicals) is more comprehensive and more cuthenrt the content in the
physical tax libraries of many private firfisAlso, the improved
functionality of the electronic tax research platfis allows a researcher to
browse the electronic content in the virtual tdordry in the same way one
would browse a physical copy of a book, as an radtre to performing
keyword searches. The electronic tax researchophasf also offer a search
functionality advantage that a physical tax libraannot provide, by directly
linking various related primary and secondary sesyc including
authoritative treatises, on specific tax topics.

Using the new virtual tax library to do tax resémoan benefit tax
researchers in several ways. First, effective usth@ new electronic tax
research tools can increase the efficiency of é@earch and reduce the cost
of performing tax research. Second, the new eleitttax research tools can
help tax researchers ensure that their informagocomplete and current,
which is critical given the daunting complexitytbe tax law and speed with
which the tax law changes. Third, the new electrquiatforms offer tax
researchers the convenience of performing tax relséa any location with
internet access.

Many tax professionals have not adapted their tegearch
techniques to effectively utilize the new virtuaktlibrary. One impediment
to adoption of the new electronic platforms is ttearth of objective

5. Jasper L. Cummings, Jr., Legal Research in Bédexation, 109 Tax
Notes 335, 338-340 (Oct. 17, 2005).

6. Jack Cummings observes that the new electr@icrésearch platforms
currently are more like bookstores than publicdifes, because the electronic tax
research platforms offer the most popular tax meseaources, but do not provide
everything one might require to do tax researctatl837. A comprehensive library
collection includes many seemingly obscure tax aeaithat are sometimes essential
for answering a tax research question. For a camgmsve list of print tax sources a
law school library collection may include, see Kathe Pratt, Federal Tax Sources
Recommended for Law School Libraries, 87 L. Libr387 (1995).
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comparative information about each of the five majectronic tax research
products: (1) LexisNexis; (2) Westlaw; (3) RIA Chpoint; (4) CCH Tax
Research NetWork (CCH); and (5) BNA Tax Managenhdintary (BNA).

This Article provides a comparison of the contemd &unctionality
of these five electronic tax research productgethice the search costs of
evaluating and comparing the various platforms.atidition, this Article
makes recommendations about combining the electraax research
platforms to create a workable virtual tax library.

Part | of this Article provides background informoat regarding the
development of the new electronic tax researchfgstas and explains our
project and methodology. Part Il compares the pymaad secondary source
content offered on the five electronic platformsl atescribes various types
of free tax information that are available on theeinet. Part 1l compares
the various functionality features offered on tle felectronic platforms.
Part IV illustrates the differences in search rssobtained by using the
different electronic platforms to research a topiaa research question. Part
V discusses the factors that are relevant whergdieg) an electronic tax
research system and offers advice about how to ic@mthe various
platforms.

|. BACKGROUND AND M ETHODOLOGY
A. The development of new and improved electramicdsearch databases

The development of new and improved electronic tegearch
databases has transformed the processes for corgltat researchin the
“old days” of tax research, a tax researcher plalyiwisited the law library
to search in the large numbers of books on thevehelGenerally, the tax
researcher initiated searches by consulting codtoseindexes or topical
indexes, or by consulting secondary sources andimgrbackwards to
primary sources. A tax researcher conducting aotlgir search had to read
many different primary and secondary sources inynaiififerent books®

7. For an introduction to federal tax research,Ge# Richmond, Federal Tax
Research (7th ed. 2007), Gail Richmond, FederalResearch, in Fundamentals of
Legal Research (Roy M. Mersky & Donald Dunn edsh, &. 2002), Cummings,
supra note 5, and two Georgetown University Lawraip tax research guides: (1)
Georgetown Law Library, Federal Tax Research Guideat
http://www.ll.georgetown.edu/guides/federal_tax.cfmand (2) Georgetown Law
Library, Federal Tax Research Reference Chart, at
http://www.ll.georgetown.edu/guides/fedtax_charhcf

8. The types of tax sources in which a tax researtypically would search
have not changed. The key primary and secondamcasunclude: the unabridged
Internal Revenue Code and Treasury Regulationseleaf services such as CCH
Standard Federal Income Tax Reporter and RIA (fdgnferentice Hall) U.S. Tax
Reporter; case reporters; Internal Revenue Bufig@umulativeBulletins; Private
Letter Rulings; legislative histories; treatisesd aother authoritative secondary
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The keyword search functionality of the LexisNegisd Westlaw
databases limited the effectiveness of those ds¢sbas an initial search
tool, because the researcher had to know speafevant keywords to
effectively research a tax topic using the databiseaddition, many of the
most commonly used authoritative secondary soungge not included in
the databases, which also limited the effectiverudsthe databases as an
initial search tool. In this environment, LexisNexnd Westlaw were used
primarily to double check and update “book” resbarit was generally
considered a mistake to begin a tax research prdjgcsearching on
LexisNexis or Westlaw, unless the tax researcheadly knew a great deal
about the specific research issue and could framecise keyword search
inquiry.

The new generation of electronic tax researchquian$, by contrast,
can be used to initiate tax research in a manrarishremarkably similar to
the traditional “book” research techniques. Taxagshers can now perform
the traditional “book” research processes electaly, because the
electronic tax research platform publishers havaghed their products to
provide tax researchers much of what books carr,offed more. The new
electronic tax research functionality features udel table of contents
browsing, index browsing, and citation searcheserofusing templates.
These features make it much easier to use electtariresearch platforms
to gain an overview of an unfamiliar topic than wasssible with more
limited keyword searches.

In some respectse(g, cost, convenience, and currency of
information), the virtual tax library can sometimes superior to a physical
library. As Jack Cummings has noted, however, teetmnic tax research
platforms currently include only the most populgpds of tax research
materials®® Thorough tax researchers still will need to do sooif their
research in physical books in physical librariegt more and more tax
research can be done electronically in an efficiemst effective manner.

B. Our project and methodology
Our project began when we read Jack Cummings’ @ct2005 Tax

Notes article, in which he described some of theuies of the new and
improved electronic tax research platforthaVe resolved to learn more

sources, including BNA portfolios, Practicing Lawstitute (PLI) publications, and
journal articles; and tax citators.

9. In some cases, even knowing the relevant keysverds not sufficient,
because various tax terms of art (e.g., “propeaiyti “control”) can have different
meanings in different parts of the Code. Novicerisearchers often are unaware of
this basic fact of tax research.

10. Cummings supra, note 5, at 337.

11. 1d.
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about the new electronic tax research platforis, part to update the tax
research training we offer our Tax LLM studentd.ayola Law School Los
Angeles. In addition, the Tax Executives Instittgguested that Loyola law
professors prepare a half day program for TEI om @lectronic tax research
techniques?

We began our project by setting up training sessianth
representatives of the five major electronic taxseegch platforms:
LexisNexis; Westlaw; RIA Checkpoint; CCH; and BNAWe asked the
representatives to explain and demonstrate thesgbiaind functionality of
their electronic tax research platforms in detalNe also asked the
representatives to identify the key relative stthagf their products.

After we completed our training sessions, we expented with the
various tax research platforms and compiled contiparanformation about
the content and functionality of the various platis. In addition, we
“reverse engineered” a tricky tax research probierdiscover how each of
the tax research platforms performed in a moreraktasearch setting. We
also wanted to explore the extent to which the tional linkage available on
the electronic tax research platforms could alerava researcher to an
important current development that would changeati®ver to the research
question posed. The research problem we designsdrasaed as a section
83 stock option issuB, although the answer to the research question
depended critically on section 409Aa relatively new Code section with
which many income tax practitioners may be unfaamili

Following individual experimentation with the prads, we met as a
group to discuss our experiences and conclusioositaihe comparative
strengths and weaknesses of the various platfofmsilly, we developed
recommendations for combining the electronic taseaech tools to achieve
effective tax research resulfs.

12. Our project focused on electronic tax resedechniques for performing
U.S. federal income tax research. We did not compia electronic platforms with
respect to other specialized types of tax reseassubh as state tax research or
international tax research.

13. We presented this TEI program on the Loyola [Sohool Los Angeles
campus in 2006. David Burch joined us for all of tihaining sessions and assisted
with additional research for the comparative prbjec

14. Although we all are experienced LexisNexis #Wektlaw tax researchers,
we wanted to offer all five publishers an equal appnity to demonstrate their
electronic tax research products.

15. See IRC § 83. In this Article, references totis@s are to the Internal
Revenue Code and references to Regulation seciimmdo Treasury Regulation
sections.

16. See IRC § 409A.

17. We conducted most of the research for thisggtdp the spring of 2006.
Recently, BNA launched a new platform called th& @ad Accounting Center and
LexisNexis launched a new tax specific productezhilax Center, We corresponded
with both BNA and LexisNexis to learn more abowgsh revised platforms. There is
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[I. COMPARISON OF CONTENT

The primary source content offered by the five ®tetc tax
research platforms varies slightly from platform ptatform, but the
secondary source content varies quite significarftlyn platform to
platform.

A. Primary sources available on the five electrdiix research platforms

The five electronic tax research platforms gengraffer the key
primary sources essential for performing tax redearlthough the date
limitations for each type of primary source vary fiigtform. (The Content
Chart in Appendix A shows the date limitations ¥arious types of primary
sources in the databases of the five platformsghHaatform offers the
complete Internal Revenue Code and Treasury Régusatrevenue rulings
and revenue procedures, notices and announcenpemate letter rulings,
and opinions in tax cases. They also offer othecatianeous administrative
pronouncements.

There are material differences among the platfowitls respect to
legislative histories, however. LexisNexis and Wasgt are the only
platforms to offer comprehensive tax legislativettiies'® The legislative
histories available on the RIA Checkpoint, CCH, &MA platforms are
much more limited. BNA offers legislative historylg for the most recent
tax legislation and scattered references to ldgislahistories in its Tax
Management Portfolios. RIA and CCH have selectagislative histories,
but these legislative histories usually “are naafaie™® because they lack
some of the information that would be requireddaitation.

a great deal of overlap between the new and olifiophas, but we think that certain
features offered on these platforms would be udeftéx researchers. In our view,
the most useful new features on the revised BNAf@ia are: (1) new direct links
to News and Commentary from the BNA Portfolios; a&) enhanced display
options, including both split screen and full screews. The new LexisNexis Tax
Center platform offers certain advantages as coedpty the more comprehensive
LexisNexis platform. Tax Center isolates primaryd asecondary tax sources in a
smaller tax focused database and allows researtheearch all Tax Center sources
(including CCH, Tax Analysts, Matthew Bender, andikrock sources) at the same
time.

18. Westlaw’s legislative histories go back asdar1948, and LexisNexis’
legislative histories go back as far as 1954.

19. Cummings, supra note 5, at 341 (RIA and CChslative histories “are
not citable” because “they do not state the nurobéne report, much less its official
citation and page number”). As we researched tipotimetical discussed in Part IV
of this Article, we discovered that journal artel the RIA Checkpoint database
similarly are not “citable” because the databasesdmot provide all of the
information required for a proper citation. Seganfiote 67.
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All but one of the platforms provide an easy, stiaed “citator”
for checking the subsequent history of many printary sources. Westlaw
and LexisNexis provide the KeyCite and Shepard'&tion systems,
respectively. Both are comprehensive citators wigkful features, such as
KeyCite's “depth of treatment” stars. RIA Checkpoiand CCH each
provide their own tax citators, but these citatdos not cite to as many
sources as the KeyCite and Shepard's citation sgstBNA has no citator
and requires a new search of the database (usegdbrce to be cite
checked as a search term) to check subsequentyhiBar example, if one
wanted to determine whether Rev. Rul. 66°3ad been superceded or
rendered obsolete, it would be necessary to rwaeck using “Rev. Rul. 60-
31" as the search term.

It is often helpful to supplement the citators wattiditional database
searches, to catch subtle changes in the law.>@mge, although a citator
search of Rev. Rul. 60-31 indicates that the regenuing has not been
superceded or rendered obsolete, the enactmentabiors 409A could
potentially change the outcome of some of the corsgéon deferral
mechanisms discussed in Rev. Rul. 60-31.

B. Secondary sources available on the five eleatrax research platforms

There are significant differences in the secondayrces available
on the various electronic tax research platfornezo8dary sources include
treatises, portfolios, and journal articles writtgntax experts from academia
and the practicing tax bar. The most commonly umeétioritative secondary
sources are tax treatises and tax practice jounpmaldished by Warren,
Gorham & Lamorft and other publishefd, BNA Tax Management
Portfolios, BNA Daily Tax Report, Tax Analysts’ Taklotes Weekly
Magazine, Tax Analysts’ Tax Notes Today, Practicirayv Institute (PLI)
publications, proceedings of the major tax instisue.g, NYU and USC),
and law review articles. Secondary sources alsdudec much less
authoritative content prepared by the editorialffsiaf various legal
publishers, such as CCH and RIA.

In recent years, there has been a consolidatidegafl publishers,
with numerous tax publishers being acquired bydapyblishers. Currently:

(1) Reed Elsevier owns (a) LexisNexis and (b) Ma#tliBender;
(2) Thomson owns (a) Westlaw, (b) RIA Checkpoim), {Varren,
Gorham & Lamont, and (d) PPC (Practitioners PubigiCompany); and

20. Rev. Rul. 60-31, 1960-1 C.B. 174.

21. See, e.g., Boris I. Bittker & James S. Eusti@gleral Income Taxation of
Corporations & Shareholders (7th ed. 2000 & SuPE72.

22. See, e.g., Martin D. Ginsburg & Jack S. LeWtlergers, Acquisitions &
Buyouts: A Transactional Analysis of the Governifigx, Legal, and Accounting
Considerations (2007).
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(3) Wolters Kluwer owns (a) CCH, (b) Aspen, (c) Blan(d)
Kleinrock, and (e) LoisLaw.

The consolidation of the publishers has had an @tnpa the content
available on the various electronic tax researelf@ms. For example, the
highly authoritative Warren, Gorham & Lamont treas and journals are
available exclusively on the RIA Checkpoint and g platforms, due to
the Thomson publishing affiliation. Despite the amicconsolidation of tax
publishers, some tax publishers, such as BNA and Aiaalysts, have
remained independent. Some of these independentisipets have
contracted to make their print content available specific electronic
research platforms. For example, Tax Analysts auntis available
exclusively on the LexisNexis platform. BNA, on tlo¢her hand, allows
electronic subscribers to add its Tax Managemenmtfddios to any of the
other electronic tax research platforms.

All five platforms offer specific sources (as wealk functional
features) that researchers can use to update rs#arch resulfs. The
current developments sources often include bothoai content and
convenient links to underlying primary sources.

The electronic platforms can be divided into twoupings: (1) the
tax specific electronic platforms, including BNA, CHE, and RIA
Checkpoint; and (2) the comprehensive legal rebealectronic platforms,
including LexisNexis and Westlaw. A comparison loé tsecondary source
content on each of the five platforms follows.

1. The tax specific electronic platforms
a. BNA

The BNA electronic platform offers two types of exhely helpful
secondary sources. First, the BNA database incluties detailed and
comprehensive BNA Tax Management Portfofit$he BNA database does
not include other commonly used types of authavigatreatises or journals.
Second, the BNA database includes the Daily TaxoReBNA'’s daily tax
newsletter.

23. BNA offers the BNA Daily Tax Report and a WeeReport; CCH offers
Federal Tax Day; RIA Checkpoint offers a “Newsstawith daily updates, Federal
Taxes Weekly Alert, and RIA Tax Watch; LexisNexifeos Tax Analysts Tax
Notes Today and Tax Notes Weekly Magazine; and Mitgstffers the BNA Daily
Tax Report (by separate subscription) and RIA’sdraldTaxes Weekly Alert.

24. The BNA Tax Management Portfolios are dividei ithree series: (1) the
U.S. Income series; (2) the Foreign Income seaest (3) the Estates, Gifts, and
Trusts series. All references in this Article te@ tBNA portfolios are to the U.S.
Income series.
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In our opinion, the lack of additional authorit&igecondary sources
makes it difficult to use BNA as a stand-alone tasearch platform.
However, we do regard the BNA portfolios as an misglesecondary tax
research source. We would like to have access ¢oBNA portfolios
electronically, but can live without electronic ass to the portfolios, as long
as we have access to the hard copies of the BN#opos in our school's
law library collection. We also think that acces®ither the BNA Daily Tax
Report or Tax Analysts’ Tax Notes Today is an eiaktax research tool.
(We have a slight preference for Tax Notes Todaygelther of the two daily
newsletters is fin€) BNA content can be added to any of the other
electronic research platforms.

b. CCH

The CCH electronic tax research platform offers timambined
primary and secondary source content found in d@igutar print looseleaf
service, the Standard Federal Income Tax Repoifbrs series is a
compilation of IRC sections and Treasury Regulajosome legislative
history, and explanations and annotations prepaye€dCH editorial staff.

CCH's offerings of authoritative secondary sourees somewhat
limited. Although CCH is affiliated with Aspen Pugtiers, not all Aspen
treatises are available in the CCH database. Fampbe, the CCH database
does not include the Henderson & Goldring treatiBax Planning for
Troubled Corporation€. The most useful secondary sources currently
available on the CCH electronic platform are Taxesgazine and the
following Aspen and Panel treatises: (1) GinsburgL&vin, Mergers,
Acquisitions & Buyouts! (2) Garlock, Federal Income Taxation of Debt
Instruments? (3) Ferguson, Freeland & Ascher, Federal Incomeafian of
Estates, Trusts & Beneficiariésand (4) Isenbergh, International Taxation:
U.S. Taxation of Foreign Persons and Foreign Inc8me our opinion,
CCH's federal tax research database does not iecludarge enough

25. As Paul Weiss librarian Russell Switzer notadcomments he submitted
to us, tax researchers often search in Tax Notday to access primary sources that
are otherwise difficult to access.

26. Gordon D. Henderson & Stuart J. Goldring, TéanRing for Troubled
Corporations: Bankruptcy and Non-Bankruptcy Restmicgs (2006).

27. Supra, note 22. Access to this treatise is @ugilable by separate
subscription to a special “Mergers & Acquisitiordsdtabase.

28. David C. Garlock, Federal Income Taxation obDistruments (5th ed.
2005 & Supp. 2007).

29. M. Carr Ferguson, James J. Freeland, & Markdcher, Federal Income
Taxation of Estates, Trusts, & Beneficiaries (3dd 2998 & Supp. 2007).

30. Joseph Isenbergh, International Taxation: Ul8xation of Foreign
Persons and Foreign Income (3rd ed. 2002).



2008 Thetwfal Tax Library 947

collection of authoritative secondary sources te GCH as a stand-alone
electronic platform for performing federal inconae researcf

c. RIA Checkpoint

RIA Checkpoint offers a looseleaf series that milsir to CCH'’s.
The RIA looseleaf series, the U.S. Tax Reportes,gempilation of the Code
and Regulations, some legislative history, and fbeagplanations and
annotations prepared by RIA editorial staff. RIA€Ckpoint also offers a
second looseleaf set, the Federal Tax Coordinaitir,detailed explanations
prepared by RIA editorial staff. This series doesinclude primary source
material, but includes citations to primary sourcB$A Checkpoint also
offers the BNA Daily Tax Report as its daily tax wsdetter’> The
authoritative secondary sources offered by RIAudel the entire Warren,
Gorham & Lamont library (which includes over 60 tagatises and over a
dozen tax journals).

Compared to BNA, both CCH and RIA Checkpoint offaore
comprehensive tax research platforms with extensboseleaf sets and
various secondary sources. Why then, does there gebe greater “buzz”
in the practicing tax community about RIA Checkpdiman about CCH?
We think the buzz is attributable to the fact tRiA Checkpoint offers
superior content in the area afithoritative secondary sources. As Jack
Cummings has noted, secondary materials prepareda bgublishing
company'’s editorial staff are not comparable tamadary materials prepared
by expert authors, such as Jim Eustice, “whose svgadi can take to the
bank.” Cummings observes that authoritative expert aath¢lr) can be
counted on to analyze a particular rule correethd (2) are unlikely to omit
important caveats or related mateffalhe authoritative secondary sources
in the CCH database (including Taxes magazine aedtreatises listed
above) are much more limited in number and scope the authoritative
secondary sources in the RIA Checkpoint databasgchwincludes the

31. This Article does not compare the electronseegch platforms as tools
for performing tax research in other specializedaar such as state and local tax
Practitioners have told us that CCH is their preféplatform for state and local tax
research, in part due to the comprehensive state lacal tax source content
(including annotations) offered by CCH.

32. Access to the Daily Tax Report is not includsdoart of the standard RIA
Checkpoint package, but is available to RIA Chedkpsubscribers for an
additional fee.

33. In an informal survey of tax practitioners kdfied with Loyola’s Tax
LLM program, many told us that their firms had nettg subscribed to RIA
Checkpoint, to supplement the firms’ LexisNexis &dstlaw subscriptions.

34. Cummings, supra note 5, at 340.

35. Id.
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complete Warren, Gorham & Lamont library of treasisand journal® In
our opinion, RIA has a distinct competitive advaaaover CCH with
respect to authoritative secondary source content.

2. The comprehensive legal research electronidqlias

Westlaw and LexisNexis offer much more comprehensiontent.
In addition to tax specific content, both platforoféer general law reviews
(subject to varying date limitations) and extenspranary and secondary
source coverage of subject areas related to tax.

a. LexisNexis

The LexisNexis database typically includes the gp&cific content
offered on the CCH electronic platforthLexisNexis also provides the Tax
Analysts library®® which includes Tax Notes Today, Tax Notes Weekly
Magazine, and other useful content, such as petitfided in the U.S. Tax
Court. In addition, LexisNexis offers various otheseful tax specific
secondary source content, including: (1) selectddpBblications; (2) some
Wiley publications; and (3) most Matthew Bender Imations, including
materials from major tax institutes such as the WG NYU tax institutes.
LexisNexis also offers a compilation feature, ahlteisten to the Experts,”
which includes articles from tax institute procewdi, ABA Tax Section
meeting presentations and papers, and various haky#ts publications.

b. Westlaw

The Westlaw database includes the tax specificecwraffered on
the RIA Checkpoint platfornt. Westlaw also offers various other useful tax
specific secondary source content including: (1e=tensive library of PLI
publications, including materials from PLI prograni8) a comprehensive
collection of trial documents and briefs; (3) s&delcCongressional Research

36. We note, however, that RIA Checkpoint does aatrently provide
enough information to properly cite the helpful joal articles in its database. See
infra note 67.

37. The sources available on the LexisNexis platfeary, depending on the
subscriber’s subscription package. LexisNexis siibscs can tailor their
subscriptions to suit their research needs, bycsillisg to specific sources from
menus of available sources. This menu of availableces includes CCH materials,
for which the subscriber would be charged. In thalysis of LexisNexis content in
this Article, we assumed that a researcher woulek heccess to the content in a
typical law school library LexisNexis subscriptipackage, including CCH sources.

38. The Tax Analysts library is included in all ligiXexis subscription
packages

39. As with LexisNexis content, the specific contemailable to Westlaw
subscribers varies depending on subscription paskag
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Service (CRS) documents; and (4) Government Actogirdffice (GAO)
documents.

C. Free tax information available on the internet

Various tax sources are available at no chargh@mternet, but the
limited free content available on the internet is substitute for the
comprehensive primary and secondary source contette five electronic
platforms. In addition, the content that is avdd#alon free tax oriented
websites often is out of date and generally isiaiff to search, due to the
limited functionality features of most of the freebsites”

Although a tax researcher cannot use internetBearexclusively to
perform tax research, a researcher often can fiseful supplemental
information with internet searches. Tax researcloars access relevant tax
content on: (1) federal government websites; (Rstdolarship websites: (3)
websites maintained by think tanks and tax polimaaizations; and (4) tax
oriented blogs. Searching these websites can bewarly helpful if the
research topic is a tax policy topic or current elegments topic. This
section provides some links to specific websites.

1. Federal government sifés

http://lwww.irs.gov/ (IRS forms and publications anudscellaneous other
sourcesy

40. Some university websites have seemingly helpflas to tax content, but
the linked tax content often is out of date. See,.g.,€
http://www.law.cornell.edu/wex/index.php/Income_tébegal Information Institute
of Cornell University Law School, last visited Jar22, 2008) and
http://www.lib.umich.edu/govdocs/fedtax.html (Uniggy of Michigan Library,
Federal Government Resources, Taxation, last disits. 22, 2008). More general
internet tax searches typically yield mostly irkeat and out of date information,
although a “Google” “advanced search” using a dfgesearch phrase occasionally
yields useful content. Some commercial tax relatetisites include compilations of
links to various other tax websites, but the linkaxl information is spotty and often
out of date. See, e.g., http://www.taxsites.const(leisited Jan. 22, 2008) and
http://www.virtualchase.com/topics/tax_law.shtndstl visited Jan. 22, 2008). Some
sites provide no search functions at all and thbaedo permit a keyword search do
not permit sophisticated terms and connectors Bearaor natural language searches.

41. The government site list does not include alipubite for the
Congressional Research Service (CRS), which is gfathe Library of Congress,
because CRS reports are provided directly to Casgmeot to the public. Members
of Congress who have access to CRS reports can thakeports public, however.
A nonprofit civil liberties group called the Centlr Democracy and Technology
collects CRS reports that have been made publiméybers of Congress and posts
the CRS reports on a public site, http://www.operamm/about.php (last visited Jan.
22, 2008). Selected CRS reports also are availablehe Westlaw and CCH
platforms.
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http:/www.gpoaccess.gov/cfr/retrieve.html (CFRS)
http://www.whitehouse.gov/omb/ (Office of Managerhand Budget)
http://www.ustreas.gov/ (Department of the Treapury

http://www.ustreas.gov/offices/tax-policy/ (Depaemt of the Treasury
Office of Tax Policy)

http://www.ustreas.gov/offices/tax-policy/miscd@tgml (miscellaneous tax
policy documents, including Blue Books)

http://www.ustreas.gov/offices/tax-policy/testiméf@ongressional
Testimony)

http:/mwww.house.gov/jct/ (Joint Committee on Tasaj
http://waysandmeans.house.gov/ (House Ways and $ieammittee)
http://finance.senate.gov/ (Senate Finance Comajitte
http://mwww.gao.gov (Government Accountability O#ic
http://www.gao.gov/special.pubs/longterm/  (Governime Accountability
Office site for Our Nation’s Fiscal Outlook: The d&gal Government's
Long-Term Budget Imbalance, with links to variousblications and
projects)

http://lwww.ustaxcourt.gov/ (Tax Court)

http://www.ustaxcourt.gov/UstcinOp/asp/Historic@pis.asp (Tax Court
opinion$?)

42. The I.R.S. website also provides links to v bf the Internal Revenue
Code, but the links are, surprisingly,dat of date versions of the Code. Starting at
the main page of the I.R.S. website, http://wwwgios/, a tax researcher can access
the IRC with the following search pathways: > clak top line “Tax Professionals”
link > click on left side “Code, Regs & Guidancéik > click on “Internal Revenue
Code” link. This takes the researcher to
http://www.irs.gov/taxpros/article/0,,id=98137,00rh Caveats on the main IRC
page indicate: (1) the linked IRC materials areentrthrough?003 and (2) “[t]he
IRC materials retrieved via the above functions @E@vided as a public service by
the Legal Information Institute of Cornell UnivegsLaw School], not the IRS.”

43. The Tax Court internet database includes regafal memorandum
opinions published from 09/25/95 and summary opigsipublished from 01/01/01.
The database is searchable by case name, but nkéywyord, which limits the
usefulness of the database as a primary tax réstmokt
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http:/www.ustaxcourt.gov/court_schedules/ (Tax i€docket)

2. Tax scholarship sités

Many experienced tax researchers are unaware eofndw tax
scholarship websites, which can be used to acagssnt tax scholarship.
Both websites listed below require the user tostegiat no charge. After
registering, the user can search the databasasy Usiyword or author
searches, to find works in progress and publisizgs.
http://www.ssrn.com/ (Social Science Research Negfd
www.bepress.com (Berkeley Electronic Press, alswkas BEPres$)

3. Think tank and tax policy organization sftes
http:/www.cbpp.org/ (Center on Budget and Policipities)
http://www.urbaninstitute.org/ (Urban Institute)

http://www.brookings.edu/ (Brookings Institution)

http://www.brookings.edu/es/taxpolicycenter.htmx Rolicy Center)

44. In addition to these two free websites, othebsites that require paid
subscriptions offer tax scholarship content. Thesebsites include: (1)
http://www.nber.org/ (National Bureau of EconomicedRarch); and (2)
http://heinonline.org/front/front-index (“Law Jowh Library” database in Hein
Online includes pdfs of law review articles pubdédhin 1,200 journals).

45. A tax researcher can locate SSRN abstractdidking on the “e-library”
link, filling in the search template, and clickiog “Search.” To access the full-text
article, the researcher scrolls down to the bottdrthe page on which the abstract
appears and clicks on one of the SSRN download.lifke full-text of most SSRN
documents is available at no charge. SSRN chargéee a&or certain types of
documents, such as NBER articles. If the tax rebearis affiliated with an
institution that has a subscription to NBER, theemcher can go to the NBER
website and download the full-text article at nditidnal charge.

46. From the BEPress webpage, a researcher cae labstracts by clicking
on the “Go to Journals” button, clicking on the darch Now” link, choosing
“Advanced Search,” filling in the search templaa@d clicking on “Search.” The
full-text document may be downloaded from the #tabstract.

47. Numerous other tax policy organizations aredion the left side of the
TAXPROF blog’s main page. The tax experts at talicgarganizations do a very
good job of compiling information on tax policy iss. Tax researchers should be
aware, however, that the documents produced by thigmnizations typically are a
mix of objective and persuasive writing and arefrently intended to advance the
ideological agenda of the organization.
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http://www.aei.org/ (American Enterprise Institute)
http://www.cato.org/ (Cato Institute)
http:/iwww.ctj.org/blog/ (Citizens for Tax Justice)
http://www.taxfoundation.org/blog/ (Tax Foundation)

http://www.taxhistory.org/thp/thpwebsite.nsf/Web/THP HestdpenDocument
(Tax History Project, sponsored by Tax Analysts)

4. Tax oriented blog8

http://taxprof.typepad.com/ (TAXPROF blgnaintained by Professor Paul
Caron, University of Cincinnati College of Law)

http://mauledagain.blogspot.com/ (MauledAgain blogaintained by
Professor Jim Maule of Villanova University SchobLaw)

http://ataxingmatter.blogs.com/tax/ (TaxingMattedogp maintained by
Professor Linda Beale of Wayne State University 1Sukiool)

http://danshaviro.blogspot.com/ (Start Making Selh$sg maintained by
Professor Dan Shaviro of New York University SchobLaw)

http:/www.rothcpa.com/taxupdates.php (Roth CPAybimintained by Roth
& Company, P.C.)

In addition to these specific sites, tax reseachbould be aware of
the helpful online tax research guides maintaingdtiiie Georgetown
University Law Library?®

[ll. COMPARISON OF FUNCTIONALITY
The amount of content available on an electroratf@im is related

to the functionality of the platform. The enormamount of content in the
Westlaw and LexisNexis databases, most of whichoistax specific, can

48. We have listed just a few of the many tax dgdrbogs. The listed blogs
are those with which we are most familiar from cwwn tax research. Tax
researchers who would like to look at other taxgbloan follow numerous blog links
provided on the blogs listed in the text.

49. The TAXPROF blog is widely recognized in thademic tax community
as the leading tax oriented blog. The main pagthef TAXPROF blog includes
many useful links to other tax blogs, tax policygamization websites, and
government websites.

50. See supra, note 7.
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make it more difficult to navigate around the datsds and find all of the
relevant tax sources. Effective research in thasgel databases sometimes
requires knowing exactly where to look for relevaatirces. For example, a
tax researcher would not find a relevant Tax Copetition on the
LexisNexis database unless the researcher knew to the Tax Analysts
library, click on the Tax Court petitions link, angh the search there.

RIA Checkpoint and CCH offer many of the tax spe@rimary and
secondary sources that are useful for tax resebutigo not offer the same
breadth of content as Westlaw and LexisNexis, @aeily with respect to
general legal sources. The more limited conterth@se databases makes it
easier to navigate around the databases and fiegard sources, however.
The most extreme example of the inverse relatignBleitween breadth of
content and functionality is the BNA platform; tfect that the variety of
BNA's authoritative secondary source content idirsited makes it easy to
know where to search, since it most often will bethe Tax Management
Portfolios.

A. Similarities among functional features offeregdthe five electronic tax
research platforms

There are similarities among some of the funclipnfeatures of the
electronic tax research platforms. The publishees/eh designed the
electronic platforms to mimic hard copy “book” raseh as much as
possible. All five platforms offer some versionaftab” format, for quickly
locating various types of content in the databaZesll five also display
table of contents for primary and secondary sourgeserally showing
content by chapter, subchapters and pages. Ini@udall five allow a
researcher to browse pages as in a hard copy book.

All five electronic platforms offer multiple modet® search for
specific information in the databases:

(1) Keyword searchesAs one would expect, all five platforms offer
traditional keyword searching using Boolean termd aonnectors.
LexisNexis and Westlaw also offer natural languaggarching
capability.

(2) Citation searchesAll five platforms also offer searching by
citation, often using templates.

(3) Table of contents searchedn keeping with the goal of
mimicking print research as much as possible, fathe platforms
offer table of contents searching for treatises, IRC and Treasury
Regulations. All five platforms display tables @intents and allow a

51. CCH and LexisNexis offer the most tabs and V&astand RIA the
fewest.
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researcher to “drill down” to the next level of t¢ents (and
eventually to text) by clicking on specific subhead in the
displayed table of contents.

(4) Index searchesRIA, CCH, and BNA all permit searching of
topical indices. LexisNexis and Westlaw do noteoftax specific
topical indices to search, due to the large amot@igbntent in their
databases. LexisNexis offers no index searchinigvaastlaw offers
index searching only of statutes and regulations.

In addition, all five electronic platforms: (1) fef easy steps to
review, print, export and save data; (2) permi¢searcher to print text with
references attached and save data and searchies pualiisher’s server; and
(3) provide e-mail updates from saved searcheslibovaa researcher to
automatically update search results.

All five electronic platforms also offer user suppoMost offer
technical support by phone, e-mail, and live chAditgenerally offer “Help”
and “FAQ” online, as well as training, online tutds, and user guides. As
might be expected, while all sales and technicppett staff are generally
helpful and knowledgeable, some are better thagrsth

B. Specific functionality features offered by eafhthe five electronic tax
research platforms

Each of the five electronic tax research platforoffers specific
functionality features, described below.

1. BNA

The BNA platform offers internal linking, as thehet platforms
offer. Although the BNA platform offers fewer unigdunctionality features
than some of the other platforms, two particulahngipful functionality
features are: (1) new direct linking of the Newsl &@ommentary content
from the Tax Management Portfolio content; and i@3ently enhanced
display options, including both split screen anitiSareen views.

Users who like to use the BNA platform generalkelit because of
its Portfolio content, not because of its uniquectionality features. When

52. As we conducted our research for this Artickeer a period of about a
year and a half, we found that the expertise of a@lectronic publishers’ sales
representatives varied considerably. (We typicallgrked with the electronic
publishers’ law school sales representatives, ratien their private practice sales
representatives.) During that period, there wasunoover of Loyola’s LexisNexis
and Westlaw representatives, both of whom havesyeamexperience. There was
turnover of the representatives of the other ptaif) however, which meant that we
sometimes found ourselves working with novice repn¢atives who were not very
knowledgeable about the platforms. We found thatetkpertise and effectiveness of
technical support staff also varies significantly.
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the BNA content is added to the other platformseagchers can search the
BNA content using the more varied functionality tteas of the host
platform.

2.CCH

The CCH Tax Research NetWork functionality featuneslude
“Smart Relate” links to other types of documentl{iding Regulations,
CCH Annotations, CCH Explanations, and CommittepdRes) on the same
topic and “Related Topics” links to other documeoitsrelated topics. The
“Topic Navigator” allows a researcher to searchrawsable, expandable
topic index and locate all sources addressing acifapetopic. The
“CCH@hand” feature also enables users to have lclke-access to CCH
online materials from any MS Office application (YpExcel, or Outlook).

3. RIA Checkpoint

The functionality features of the RIA Checkpoinaghbrm make it a
“user-friendly” platform that is relatively easy tmvigate, even for novice
researchers. RIA Checkpoint's “top line” links pide& immediate access
from a document to relevant sections in RIA “Expithons,” the RIA
Federal Tax Coordinator, the IRC, Committee Repantsl Warren, Gorham
& Lamont treatises. “Deep cite links” or “side lifiaks” enable the user to
drill down deeper into the topic, for example, frascussion of a section to
discussion of a subsection. These links displayrodources within RIA
Checkpoint that discuss the subsection specific&llA also has a split
screen feature that permits users to see the ¢woenment in the right side
of the frame and contents (system navigation), oh@eu links, or current
document outlines on the left side of the frameal$o offers an “in-place
supplementation” feature, which allows users toatpd document without
having to perform a separate search.

4. LexisNexis

LexisNexis is not designed specifically for taxeachers, but offers
some functionality features that tax researchetenofind helpful. The
“atleast” feature in terms-and-connectors searchpegmits the user to
specify that the relevant word appear in the doguna¢ least a minimum
number of times (to focus on sources with moredptl discussion of a
topic). For instance “atleast 15(casualty loss)uldoresult in hits with the
phrase “casualty loss” occurring 15 times or mdige LexisNexis “Search
Advisor” helps users construct searches using acdbpmenu-driven
sequence of questions. LexisNexis also offers bahie headnotes (with
issue summaries) for all case databases.



956 oRtla Tax Review [Vol. 8:9

5. Westlaw

Westlaw also is a general electronic legal reseatatiorm, not a
tax specific platform, but offers some functionalifeatures that tax
researchers find helpful. One well known featurthéstopic and key number
system that Westlaw uses to classify all Americam. IThe Westlaw topic
number for tax is 371, and the Westlaw key numb@rgax range from 2000
to 3714 Tax researchers can use the topic and key nunyséens (and
headnotes, along with West digest information) &arsh the Westlaw
database for cases in particular subject areasdef&l income tax.

Westlaw also offers several other useful functipdbatures that
are designed to help users quickly identify the tmadevant related
authority. These features include flags and a "stgstem that ranks the
relevance of citing authorities. The KeyCite systerhich is used to update
research, is the Westlaw analogue of the Shepaitdison system offered
by LexisNexis. The Keycite system includes graplacslustrate the history
of a case. The following slide shows Westlaw's aisgase history of
Murphy v. IRS*

53. Information on this the Westlaw Topic and Kewrhber system is
contained in the Westlaw digests and in variougiaadi of West's Analysis of
American Law.

54. 493 F.3d 170 (D.C. Cir. 2007).
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Westlaw also offers a specific functionality feaumRegulations
Plus, which is particularly helpful to tax reseah The Regulations Plus
feature provides direct links from temporary amubfitreasury regulations
(but not proposed regulations) to related primany secondary sources.

Various functionality features are compared in arthm Appendix B
IV. COMPARISON OF TAX HYPOTHETICAL RESEARCH RESULTS

We drafted a research hypothetical to explore ¢batent and
functionality differences between the various elmutc tax research
platforms. We found that important sources or issilet are easily found
when using one platform may not surface as easilglearly when using
other platforms, even when performing similar skasc The facts of the
research hypothetical are as follows:

Rmail, aprivate company founded five years ago by
private and institutional investors, created amdletbped a
system for sending registered e-mails that woulavide
proof of mailing and receipt. Rmail has gone tigtoseveral
stages of financing from both portfolio and stgiate
investors. During the last two years, Rmail hagetigped a
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growing market for its product, including contowith
several well-known large business organizationsirzd the
world.

Alex Kanan is the founder and CEO of Rmail. He
owns approximately 20% of the outstanding stocktetAf
reading a December 2005 article about the Googladers
and their $1 salaries, Kanan decided to forgo 8@7Xalary
and instead work for additional stock options.

On January 1, 2007, Kanan received options to
purchase 10,000 additional shares of common stdck a
$20/share. The options will vest ratably over thtrtwo
years on January 1, 2008 and January 1, 2009,dad\hat
Kanan remains CEO of Rmail. The $20/share exemise
is based on the value of the company used in gtedaind
of financing, which occurred in July 2006.

Rmail has had informal discussions with several
potential acquirers over the last two years, bufasanone
have moved forward. Rmail would like to take thenpany
public sometime in 2008, depending on market caoorst

Kanan and Rmail have requested advice on the
income tax consequences of the issuance of Kaoptims.

The first IRC section that typically springs to mhimith respect to
nonqualified stock options is section 83. Most epeed tax researchers
would probably begin their research process wittti@e 83. Novice tax
researchers, on the other hand, may not know toddsection 83 and might
begin by researching the tax treatment of “stociomg” generally. These
differing starting points can be important, depegdon the platform being
used.

The rest of this Part summarizes the results oéamhing our
hypothetical, using the five electronic tax reshapiatforms. For each
platform, we have indicated many of the searchvpayls we followed to do
our research and have included screen shots of gbthe research resufts.

55. We have created more than 70 screen shotsraksearch results using
the various electronic platforms. In this Part, Wwave included only the most
interesting screen shots. Readers who would likeeeomore of the screen shots can
follow the pathways indicated in the text, or seisdan e-mail request for our entire
collection of screenshots.
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A. BNA research results

The topical organization of BNA's Tax Managementrtfetios
makes it easy to research even when little, perhapsven the relevant code
section, is known about a tax issue. We began eanch by browsing in the
table of contents for the BNA Tax Management Ptd$o Looking under
the heading “Compensation Planning,” we saw twdfplims that might be
relevant: (1) Portfolio 383, Nonstatutory Stock i@ps?® and (2) Portfolio
384, Restricted Property — Section83.

3 .. Income Portfolios - Microsoft Internet Explorer g@@

File Edit View Favorites Tools Help u

search | indexes | GoTo |View:TOC|DOC Page: Top | Bottom | Previous | Next Results: 1
Home = FegeraiForsion Library > U.S. Income Portfolios
N1 121 20 31 1 5l
W Lorporations
Accounting Policy = Compensation Planning
& Practice Series & Portfolio 320-2nd: International Pension Planning
o DS i Portfalio 324-1st: International Pension Planning - Puerto Rico
e 4 Portfolio 350-1st: Plan Selection -- Pension and Profit-Sharing Plans
Home ¥ portfolio 351-4th: Plan Qualification -- Pension and Profit-sharing Plans
& Portfolio 352-4th: Specialized Qualified Plans -- Cash Balance, Target. Age-Weighted and Hvbrids
FederaliForeign &0 Portfolio 353-3rd: Emplovee Benefits for Small and Mid-Sized Emplovers
Tarx Praciice o Portfolio 354-7th: ESOPs
[ RS Practice Adviser ¥ Portfolio 355-6th: IRAs, SEPs and SIMPLES
State 4 Portfolio 356-3rd: Nondiscrimination Testing and Permitted Disparity in Qualified Retirement Plans
EIP 4ccounting % Portfolio 357-3rd: Pension Plan Terminations -- Single Emplover Plans
4 portfolio 358-3rd: Cash or Deferred Arrangements
What's New 4F Portfolio 359-4th: Multiemployer Plans -- Special Rules.
GoTo 48 Portfolio 360-3rd: Qualified Plans -- IRS Determination Letter Procedures
¥ Portfolio 361-4th: Reporting and Disclosure Under ERISA
E-mail Highlights Sign-up 4F Portfolio 362-3rd: Securities Law Aspects of Employee Benefit Plans
4 Portfolio 363-3rd: Age, Sex and Disabilitv Discrimination in Emplovee Bensfit Flans
User's Guide % Portfolio 364-1st: Qualified Plans -- Treatment in Mergers, Acquisitions and Other Corporate Transactions
Library Taur 4 Portfolio 365-2nd: ERISA -- Fiduciary Responsibility and Prohibited Transactions
Contact Us 4P Portfolio 366-1st: State Taxation of Compensation and Benefits
Site Map @ Portfolio 370-3rd: Qualified Plans -- Taxation of Distributions
Help 4 Portfolio 371-4th: Emplovee Plans -- Deductions, Contributions and Funding
4 Portfolio 372-2nd: Church and Governmental Plans
Authors/Advisory Board 4 Portfolio 373-3rd: Emplovee Bensfits for Tax-Exempt Organizations
www.bnatax com ¥ Portfolio 374-3rd: ERISA -- Litigation, Procedure, Preemption and Other Title I Issues
www.bnasoftware.com 8 Portfolio 375-1st: EPCRS -- Plan Correction and Disqualification
P 4 Portfolio 378-2nd: Estate and Gift Tax Issues for Emploves Bensfit Plans
\ & Portfolio 351-3rd: Statutory Stock Options
8 Portfolio 383-3rd: Nonstatutory Stock Options
&F Portfolio 384-3rd: Restricted Property -- Section §3
% Portfolio 385-4th: Deferred Compensation Arrangements e

&] @ Internet

o & 7 [ mReum-mb.. |3 htpfmalls..  QUS.Income.. | B TaxResearch.. | G TaxResearch... E;ue"- vps, ®10V) 1nsaM

We selected Portfolio 383 and clicked on its tiddrowse the table
of contents of the portfolio. Section Il of the ffolio addresses “Income
Taxation of Nonstatutory Stock Options.” Section df the portfolio
addresses “Option-Related Transactions.” By sawlidlown the table of
contents, we found subsection C, “Section 409A Hrel American Jobs
Creation Act of 2004,” which includes a discussminthe application of
section 409A to nonstatutory stock options. We kelic on the linked
subheading in the table of contents to view thewaait sections of the
portfolio. This part of the portfolio provides atdiged discussion of the

56. John L. Utz, Nonstatutory Stock Options, 388-Bax Mgmt. (BNA).
57. John L. Utz, Restricted Property: Section &l-3rd Tax Mgmt. (BNA).



960 oRtla Tax Review [Vol. 8:9
section 409A rules and their applicability to noalijfied stock options. We
clicked on links in the text of the portfolio toew section 409A and the final
section 409A regulations (including the preambléh®regulations)®

Summary of search pathways

Home > Federal/Foreign Library > U.S. Income Pdia&° >
“Compensation Planning” topical heading > Portf@&8-3rd:
Nonstatutory Stock Options (TOC view) > Click onCO
subheading I11.C. “Option-Related Transactions;tteac409A and
the American Jobs Creation Act of 2004” > clicksattion 409A
and regulations links in the text.
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What's New

GoTo

E-mail Highlights Sign-up
User's Guide

Library Tour

Contact Us

Sits Map

Help

Authars/Advisory Board

. Option-Related Transactions

A Stock Appreciation Rights
1 Definition
2. Taxation of Stock Appreciation Rights
a To Emplovee
(1) Taxation at Exercise
(2) Taxation at Grant
(3) Constructive Receipt Issues
b To Emplover
(1) Deduction for SARs -- Cash Method
(2) Deduction for SARs -- Accrual Method
(3) Recognition of Gain or Loss
c. Use of SARs with Nonstatutory Options
d Emplovment Taxes

B_ Options with Emplover Stock, and Rev. Rul $0-244

www.bratax com
e.com 1. Analvsis of Rev. Rul 80-244

2. SARs and Rev. Rul 80-244
3. Unanswered Questions About I

eration with Restricted Stock

<

[ B 2 Micosoft Office ....

2 Q‘(.e" s e 10N ) ias AM

| Re:TuesMay 15Ge.. 2§ TableofContents-... | % TaxResearch Artide

58. The first two and fourth screen shots belowastiwe results of our search
on the BNA Tax Management Library platform. Therdhscreen shot below looks
different because it is a screen shot from thentbceevised BNA platform, which
is called the BNA Tax and Accounting Center. Altgbuve did not update all of the
screen shots from our original research, to retleetlook of recent revisions to the
LexisNexis and BNA platforms, we included this sreshot from the revised BNA
platform because it illustrates a useful new featfrthe platform, the direct link (in
the upper right corner of the screen shot) to Naag Commentary from the BNA
portfolios.

59. Table of Contents browsing.
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Table of Contents - Microsoft Internet Explorer
Fie  Edit

Favorites Tools  Help

Related BNA Products: Income Tax Flanner | Fayroll | Benefits
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site Map (2) Change in the Ownership of a Corporation
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Authars/Advisory Board
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O i c. Acceleration of Pavments
3 Funding
6. Reporting and iholding

a Infc ion Reporting for Deferred Amounts
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] Table of Contents - Document View B Internet
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U.S. Income Portfolios: Compensation Planning

Go: Brawse Contents | Fortfalio Outline

. il
U.S. Income Portfolios: Compensation Planning » Portfolio 393-2rd: Nonstatutory Stock Options > Detailed
analysis > [IL Option-Related Transactions > C. Section 4094 and the American Jobs Creation Act of 2004

& C. Section 4094 and the American Jobs Creation Act of 2004 [offeedoin fnconsssih: |
& 1.1n General

1 4094 was added by the American Jobs Creation Act of 2004 (A1CA), 3201 which changed the law of nonqualified deferred tompensation plans (MODC), which include stock appreciation

and nanstatutory stock options (discussed in 11, above). Generally, if at any time during a taxable year, an NQDC plan fails to meet the requirements of 54095, or is not operated in
accordance with thase requirements, all amaunts deferred under the plan for the tasable year and all preceding taxable years by any partipant with respest to whom the failure relates are
includible in gross income for the taxable year to the extent not subject to a substantial risk of forfeiture and not previously induded in gross income. I a deferred amount is raqwad to be
included in income under §409%, the amount also is subject to interest and an additional income tax, The interest imposed is equal to the interest at the underpayment rate plus
percentage point, imposed on the underpayments that would have ocourred had the compensation been indudible in income for the taxable year when first deferred, or if later, when not
subject to a substantial risk of forfeiture. The additional income tax is equal to 20% of the compensation required to be included in gross income. 4202

EETH]

TS S8 g% sl s Nl Tl daferead] s Iy s arl o5 A Ao e D M Rpopa Tanc e meunceTa s vl s BTy oo e Ho0e)
0 plan under which the deferral pas made is materialy madfied after Oct 2, 2004, For further diseussian, see 111, C. 7, below, See afso fatize 200 005- 74, In 2005, the IRS issued
BropeLed reRUAton UNer CACOA and anounCo that e propased ies axionded i Seadiie For pian docuimant Snd 950 fath surnplianee wih SADEA Fof ond yEsr - fromy Dac. 31, 3006 bo Dec.
31, 2006. The =ffective date vrwvsed For the requ\atmns. which are discussed in 111, C, 8, below, was Jan. 1, 2008, but taxpayers could rely on the proposed regulations until final requlations were
effoctive. REG-158030-04, 70 Fed. Req. 57930 (10/4/05); Notice 2006-79, 2006-43 L R8. 763. I T.D. 3321, 72 Fed. Req. 19234 (4/17/07), the IRS issued final regulations under 54054, generally
applicable for taxable years beginning an or after Jan, 1, 2008, which obsolete, with some exceptions, Notice Z005-1 as of Jan, 1, 2008, although the final rules also may be relied on before that date,
Netice 2006-70 i< not affected by the final requlations. For a detailed discussion of G4004, see 385 T.M., Deferred Compensation Arrangements.

4302

§409A(3)(1); Notice 2005-1, Q&As-1 and -2, Gurrent income inclusion, interest, and the additional tax apply only with respect to the participants with respect to whom the requirements of the
provision are nat met.

Section 4094, however, does not alter or affect the application of any other Cade provision or common law tax doctrine. accordingly, deferred compensation not required to be induded in
income under 54092 may nevertheless be required to be included in income under §451, the construckive receipt doctring, the cash equivalency dactrine, 583, the economic bensfit doctrine,
the assignment of income doctrine or any other applicable provision, 4393

503

Notice 200:

1, §1. See 72 Fed. Reg. at 19243 (preamble),

The appliation of 54094 is nat imited ta arrangements between an emplayer and an emplayes. It may apply £a amangements between 2 service resipient and an independent contractar, ar
arrangements between a partner and a partnership, 4304

4304 yotice 2005-1, QaAs-3(a), -7 and -8. For taxable ysars beginning on or after Jan. 1, 2008, see Regs. 51.4094-1(F) and (). The 2007 regulations under 54094 do not address arrangements
betwsen partnarships and partners.

& 2. peferral of Compensation
= IS

[T [ inemet

We also searched in the table of contents of Hurtf@84,
“Restricted Property -- Section 83.” Section Illtbe portfolio explains the
operation of section 83. Scrolling down in Sectin“Interrelationship of
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section 83 with Other Provisions,” leads to subsacD “Nonqualified
Deferred Compensation Plans under section 409Ai8 Sibsection contains
a brief discussion of section 409A, as applieddoqualified options, with a
link to a detailed discussion of section 409A inrtfadio 385, Deferred
Compensation Arrangemerifs.

Searching by index also offers a way to find tHewant portfolios
without knowing which Code section applies. We fddNonstatutory Stock
Options” in the keyword index for the portfolioshi§ heading led us to a list
of subtopics, including subheadings on: (1) optiongh a readily
ascertainable FMV at grant; and (2) options witheutadily ascertainable
FMV at grant. These subheadings linked to subsextd Portfolio 383 and
Portfolio 384 in which application of section 83 @ptions was explained,
but did not link to the subsections of those twatfotios in which the
section 409A issue was raised with respect to nptio

Summary of search pathways

Home > Federal/Foreign Library > Federal/Foreigdekes > U.S.
Income Portfolios Keyword Index > click on the &tt'N” > click

on “Nonstatutory Stock Options (NSOs)” > scroll dowo index
subheadings under “Readily ascertainable FMV” ekctin links to
Portfolio 383 and Portfolio 384.

Searching in the BNA Daily Tax Report is also adavay to look
for current developments related to a researctct@arching all issues of
the BNA Daily Tax Report for “83 and options” yisldhany results, some of
which are not relevant. However, about one pagendioam the top of the
results are two hits for “IRS Final Rules (T.D. 93®n 409A Nonqualified
Deferred Compensation Plans.” Searching for “4094 aptions” yields
many potentially useful articles as well.

60. A. Thomas Brisendine, E. Thomas Veal, & Elizhberigotas, Deferred
Compensation Arrangements, 385-4th Tax Mgmt. (BNA).
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2 Daily Tax Report - Microsoft Internet Explorer [BEE

Fle Edt View Fevories Toos Help -

iﬂ \g | F ) search :"}; Favorites {E4)

Qs -

Search | Indexes | GoTo Results: 1
Home » Daily Tax Report
Iniroducngthe — S :wrl‘eﬁré:x‘sdmr'uul“ 1 :uu! ::nais ”THT‘WNWUDEE r:ialm i ~
129/ S v - bout Me}
NEW. & IMPROVED r"?:']!::g((:gu B ndustry Issue Focus rn[.\ram ier |l Issues EH. ouf DTUE .Du [
WEB LIBRARY. 06/20/2007 ABA Tax Section R lations for IRS 2007-08 Guidance Priority List
Preview Here 06/15/2007 IRS Explanation of Draft Schedule J for Form 990
06/14/2007 Section 409A Rules Place New Restrictions on 'Linked Plans
Daily Tax :;;;i 06/06/2007 IRS Acting Commissioner Brown Prepared Remarks for Senate Homeland Security and Governmental
- Affairs Permanent Subcommittee on | ions June 5 2007 Hearing on Gap Between Stack
FederaliForeign
Options Book. Tax Numbers
Tax Practice
BT RS Practics Adviser 06/04/2007 CRS Report "Stock Options: The Backdating lssue
State 04/27/2007 ABA Tax Section Comments on Calculation. Timing of Income Inclusion Reporting Withholding Under
E Accounting IR C Section 4094
What's New 04/18/2007 LMSB Industry Issue Focus Pragram Raises New Considerations for Tax Executive
GoTo 04/16/2007 Treasury Official Cites Retroactivity as One Potential Benefit to Final Section 4094 Rules
S ¥ 04/12/2007 Small Changes Offer More Flexibility In Final Section 4094 R
E-mail Highlights Sign-up
\ 04/11/2007 IRS Final Rules (T D 9321} on 409A No lified Deferred C Plans
L‘Ei"—* ‘3;'”9 04/11/2007 IRS Final Rules (T.0. 9321} on 4034 1 Deferred C Plans
ibrary Tour
Contact Us 04/05/2007 IRS Final Rules (T D 9319} on Benefit. Contribution Limits Under Qualified Plans
Site Map 04/02/2007 ETB Addi Compliance Resclution Program
Help 03/30/2007 SEC Grants Relief on Prompt Payment To Enable Compliance With Tax Code
AuthorsfAdvisory Board 03/30/2007 ABA Tax Section Statement ta House Cammittee on Ways and Means on Smiall Business and Waork
WWww.bnatax.com Opportunity Act of 2007 Section of Senate-Passed Version of H R 2 to Increase [inimum Y¥age
. bnasoftware com 03/20/2007 IRS Mearing Completion of Final Rules For Section 409A Treasury Official Says
03/20/2007 CRS Report 'Stock Opticns: The Backdating lssue
03/15/2007 Kenneth Petrini Statement. on Behalf of Mational Association of Manufacturers. st House Ways and
Ieans March 14 2007 Hearing on Revenue Raisers in Mini Wage Legislation
MR/1A/30N7 Cren Heaslin Penaitin Ine_ Statement at Hanss i 1 ]

&] hitp/ftmdtr sib.bna.com/LNNPUSS dtrnsF/SearchallView /74 15CEES4BD 4542
= = = - ; —
‘4 start SRR T} Bectronic TaxResear,.. /2 Daily Tax Report - M., 7 PNl naem

Summary of search pathways

Daily Tax Report > Search All Issues > keyword sbhasf “83 and
options” yields 1000 hits > scroll down to hits fmo4/11/2007, to
view final regulations under section 409A.

Summary of alternate search pathwapsily Tax Report > Search
All Issues > keyword search of “409A and option&lgs 275 hits.

A citation search could provide another route te trelevant
portfolios. From the home page, a researcher odidk on “Go To,” which
brings up a citation template with boxes in whiohenter various types of
citations. Entering “83” in the IRC box and clickilon “Go” would take the
researcher to the text of section 83. Links topgbsfolios are embedded in
the text of section 83. A researcher could alsesxthe portfolios with a
citation search of Regulations section 1.83-7.

The BNA platform offers many different ways to ass the relevant
portfolios. Which of the alternative routes is bdspends on how much is
known about the research problem and the rese&gireferences. Our first
and second searches clearly identified the sed@®A issue. The portfolios
on section 83 and on Nonqualified Stock Optionshbdiscussed section
409A, which would alert a researcher to the isswen if he did not know to
look for it. The portfolios and the BNA Daily TaxeRort provided quite
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useful content, but we did not find most of the esttsecondary source
content on the BNA platform to be particularly Help

B. CCH research results

We started our research by browsing the Table oft&us of the
Standard Federal Income Tax Reporter, which ledtaissection 83,
Regulations section 1.83-7, and a “CCH Explanatioh”the section 83
treatment of nonqualified options.

Summary of search pathways

Federal Tax > CCH Explanations and Analysis > Stathérederal
Income Tax Reporter (TOC viet) > Income — Secs. 61-90 >
Property exchanged for services — Sec. 83 > Fieal-F007FED
16388, § 1.83-7., Taxation of nonqualified stockanys > Click on
link to “CCH Explanations” > Click on link to “Refad Topics.”

Regulations section 1.83-7 provides the general thét section 83
does not apply to the grant of a nonqualified stoption if the option does
not have a readily ascertainable fair market vaextion 83 instead applies
on the subsequent exercise of the option. A clitkhe “CCH Explanations”
link yields explanatory text consistent with thisderstanding, and a click on
the “Related Topics” link takes us to some broadblated topics.
Importantly, the CCH editorial material does natrathe researcher to the
potential interaction of section 83 and new secti0fA.

Next, we formulated a keyword search (using thecbeterm “83
and options”) and searched again in the Standadkrge Income Tax
Reporter. This search produced 41 “hits,” the foktwhich was a “CCH
Explanation” with a cross-reference tBroposed Regulations section
1.409A-1(b). We clicked on the first hit, to viewet CCH Explanation, and
clicked on a top line link to view tHenal section 409A regulations. (In other
words, the internal links to proposed regulatioastisns, including section
1.409A-1(b), actually linked to the final regulati)

Summary of search pathways

Federal Tax > CCH Explanations and Analysis > Stathd-ederal
Income Tax Reporter > keyword search of “83 andoogt yields
41 hits > click on first hit, CCH Explanation 1 280.042 > click on
top line link to “Regulations.”

61. Table of Contents view.
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The IRC and regulations indicate that section 40®%celerates
inclusion of income for non-qualified deferred campation and imposes
interest and a 20% penalty unless the taxpayer smegher burdensome
election requirements, the timing of which is sorhatvuncleaf? The
regulations also provide that a nonqualified stopkon is generally outside
of the scope of section 409A if it is not “in-thesney” at the time of the
grant® Under this rule, the tax treatment of the issuasicKanan’s stock
options depends on the fair market value of theetlgthg Rmail stock at the
time the options were granted. The regulations ideowles for valuing the
stock of a non-public compari§ This search revealed that section 409A is
clearly relevant, for purposes of providing tax isdwegarding the issuance
of the Rmail options.

We followed this search with a keyword search, gigime search
term “Options and 409A,” in a CCH content groupioglled “Current
Features and JournalS.This search yields 92 hits, several of which pilevi
further discussion of how section 409A appliesdoqualified stock options.
A search of the excellent Ginsburg & Levin tregtiskergers, Acquisitions
& Buyouts, yielded one very useful and extendedudision of section 409A
and how it applies to various compensation agreésfien

The results of these searches demonstrate thadretditf searches
produce different results. There is no warninghef section 409A issue in
the Standard Federal Income Tax Reporter explamabib section 83.
However, a keyword search for “83 and option” progtll a section 409A
discussion as the first hit. The third and foustarehes also were productive.
The series of searches revealed important relatethpy sources, as well as
relevant discussions and explanations.

C. RIA Checkpoint research results

An easy way to begin researching on RIA Checkpd@nto go
straight to the text of the relevant code sectMe began our search by
clicking on the “Research” tab and selecting “Fetfesis the search practice
area. We clicked on “Code & Regs” (under the hegdiind by Citation”

62. IRC 8§ 409A(1), Reg. 8 1.409A-2.

63. Reg. § 1.409A-1(b)(5).

64. Id.

65. This CCH grouping includes the following incorex sources: (1)
Federal Tax Day; (2) Tax Shelter Alert; (3) CCH &rd Tax Weekly; (4) TAXES,
the Tax Magazine; (5) Corporate Business Taxatiamtkly; and (6) ADVANCE
RELEASE Documents.

66. See Ginsburg & Levin, supra note 22, at § 1505.812the time we
performed our research, this treatise was includetie standard CCH federal tax
research package. This treatise is now availabke®CCH platform only if the user
purchases a separate subscription to a speciatizegers and acquisitions database.
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on the left hand toolbar), to bring up a citatiarch template. We typed
“83” in the “Current Code” box and clicked on “Selar’

From the text of the Code section, a researcherclkek on the top
line buttons to link directly to: (1) explanatioasd annotations in the US.
Tax Reporter; (2) the Federal Tax Coordinator; (8pulations; (4)
legislative history; and (5) Warren, Gorham & Larhtneatises. Clicking on
the top line “Expl” link produces links along theftl side of the split screen
to specific relevant paragraphs in the U.S. TaxdRep. (In each paragraph
number, the numbers to the left of the *4indicate the Code section to
which the paragraph relates.) Midway down thedgfe list of links is a link
from section 83 to 409A4, “Inclusion in gross ime of deferred
compensation under nonqualified deferred compessgilans.” Knowing
only that section 83 applies to the issuance oftatatory stock options, a
researcher thus would immediately see that sed0@h may apply as well.

A Checkpoint - Microsoft Internet Explorer [BEE]

Fie Edit View Favorites Tools Help i

B @& O searan i
o

5. com/app/Ched

ameSrchatahPg=308tmpl=22F JSP% 2FmainFs jspaufrm 1=m )| £ Go
istory | Options | My Folders | Help | [SIGN ORI 1

. Research | QIEVEE Tl

Search | Table of Contents

e fliter ot §83 Property transferred in connection with perf 1ce of services.
FLL o Internal Revenue Code (RIA) FLL
Links
b Expl | » Annst | b FTe | I Regs | b Com Rpts | b Hist | P Ectats | b AdvAnnot | b WGEL Treatises | -~
Select Top Line link type:
| xnianations A § 83 Property transferred in connection with performance of
= services.

wie(q) b Estate | b WosL Treatises | b FTC | eperal rule.

If, in Connection with the performance of services, property is transfarred to any
person ather than the person for whom such services are psrformed, the excess of—

whe(qy b Woal Treatises |b FTS | i1 fair market value of such property (determined
withoUt regard to any restriction other than a restriction which by its terms will
never lapse) at the first time the rights of the person having the beneficial
interest in such property are transferable or are not subject to a substantial risk
of forfeiture, whichever occurs earlier, over

wierpy b Estate [V ETC | tho amount (if any) paid for such property

shall be included in the gross income of the person wha performed such services in
the first taxable year in which the rights of the person having the beneficial interest in

such property are transferable or are not subject to a substantial risk of forfeiture,

whichever is applicable. The preceding sentence shall nat apply if such person sells or ~
4 Contents &

86 =5 =G
e

£l

B Int=rn=t

» | me:TuesMay 15Get.. | O TexResearchartide ... | (O jmk presentationouti... /2§ Checkpoint - Mirosof..

Clicking on the left side link to EXP 1409A4 allewhe researcher to
view that paragraph, which provides an overvievsedtion 409A, explains

67. In the RIA Checkpoint system, there are laefedinks to other content,
designated by paragraph numbers. These paragrapbens include a series of
numerals with a period in the middle of the parpgraumber. The numeral just to
the left of the period designates the type of lthkentent: (1) a “1” designates an
IRC link; (2) a “2” designates a committee repark] (3) a “3” designates a treasury
regulation link,(4) a “4” designates a U.S. Tax Bdgr explanations link; and (5) a
“5” designates a U.S. Tax Reporter annotations link
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how it applies to nonqualified deferred compensatigans, and cross
references section 83.

2 http://checkpoint. riag.com - Link Viewer - Microsoft Internet Explorer
"EXP 40844 Inclusion in gro;

income of deferred compensation under nenqualified deferred compensation

plans.
Inceme (USTR)

b Annot | B IRC | P Regs | P Com Rpts | B Hist | “QF comparett| ~
Fontents
EXP 9409A4 Inclusion in gross income of deferred =
compensation under nonqualified deferred
compensation plans. &

Select Top Line link type:

~ All compensation deferred under a nonqualified deferred compensation plan for the
$ tax year—and all preceding tax years—is includible in gross income, under Code Sec
200A(a) , for the tax year to the extent not subject to a “substantial risk of o

| Explanations

Tl e Forfeiture” and not previously included in gross income, if at any time during the tax
P 2012 1762 Addiional requirements year the plan sither fails to mest certain distribution, acceleration of benefit, and
Tor GUalified cash or deferred clection raquirements, or is not operated in accordance with any of thess
e e requirements, see Y40944.01 .
EXP 94024.01 Tax treatment of benefits of
E T e it o adiiibayendan Sodeitiac: ABURMLY
annuity plans.
ExP 9404415 larseiarerring « the funding of an off-share trust for a nanqualified deferred compensation plan
recsipt of compensation. is treated as a transfer made in connection with the performance of services
EXP $4054.15 Prohibited allocations of for purposes of Code Sec. 83 ;
Suslified emplover stock in Sub S ESOPs. « & restriction in a nenqualified deferred compensation plan triggered by a
EXP 820942 Inclusien in gross income of change in an employer's financial health is treated as @ transfer of property for
dereceg abcnundss paraualiied purposes of Code Sec. 83 ; and
el o the funding of a nonqualified deferred compensation plan while the employer's
R e ona Ui e defined benefit fund is underfunded is treated as a transfer of property for

compensation plan failure rules. =
[E] EXP 140944 20 Funding of off.shors rabbi purposes of Code Sec. 83 . See $409A4.20
E . a shore r:
trusts, financial health funding triggers. and

underfunded defined benefit plans in For the delayed effective date for applying the Code Sec. 409A(b) rules for “eligible
nonaualified deferred compensation plans. BOVEIIEAE Contractor Pline "ses Y4304,
E£XP 94144 22 Compensation. v

% Viewed Link &

EXP 04152.08 Defined contribution plan 2 B = @
m Brimt Exgart Email Sive Open Taxt

(rammes ) |few

B Internet

EXP 94194.02 Welfare bansfit plan defined.

From this screen, the researcher can click on Reg$” top line
buttons to link directly to the section 409A fimabulations.

2 hitp://checkpoint. riag.com - Link Viewer - Microsoft Internet Explorer
Reg §

40SA-1 Definitions and covered plans.
Income (USTR)

&

 EeaEcEe)| DSeTT| DRI ARG DEeEREr| (P &
— [ontents
Reg & 1.409A-1. Definitions and covered plans. = =
"i5(a) ifi comps ion plan. .
“T%(1) In general. Except as otherwise provided in this paragraph (a),
the term nonqualified deferred compensation plan means any plan (within
the meaning of paragraph (c) of this section) that provides for the
o §1.408A-0 Table of contents. deferral of compensation (within the meaning of paragraph (b) of this
S5 1 A0SA-1 DefnEicns ankd Govered section). Whether a plan provides for the deferral of compensation
Dlans. generally is determined at the time the service provider obtains a legally
Hea q1.400A 2 Dararral slactiors: binding right to the compensation under the plan, and is not affected by
e A ST E e any retroactive change to the plan to characterize the right as one that
P - does not provide for the deferral of compensation. For example, amounts
[ R —— deferred under a nonqualified deferred compensation plan do not become
e an excluded death benefit if the plan is amended so that the amounts
e ) are payable only upon the death of the service provider. If a principal
Sen-srobiecas of section 4094 purpose of a plan is to achieve a result with respect to a deferral of
SECESEChUS pates. compensation that is inconsistent with the purposes of section 4094,
the Commissioner may treat the plan as a nonqualified deferred
compensation plan for purposes of section 4094 and the regulations
thereunder. |
wiecn) BT guslified employer plans. The term nonqualified deferred
compensation plan does not include a qualified employer plan. The term
qualified employer plan means any of the following plans:
v &
owed Link -
4 Internet

From this screen, the researcher can click oriWg&L Treatises”
top line button to link directly to relevant exp&ions in Warren, Gorham &
Lamont treatises. In this case, clicking on the “®GTreatises” button
takes us to a description of section 409A in th#kBi, McMahon & Zelenak
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treatise, Federal Income Taxation of Individi8lThe explanation in the
treatise clearly indicates that section 409A mayhaio the issuance of stock
options.

‘3 Checkpoint - Microsoft Internet Explorer

Fle Edt View Favortes Tools Hel "
Qo - \ﬂ @ | O serdn s
Adch . riag.

Favorites

Checkpoint

i), Research

Search | Table of Contents

Contents Vies = S E] WGaL 140.02. Deferred Compensaticn Arrangements
FIILL ;(i Bittker, McMahon & Zelenak: Federal Income Taxation of Individuals (WG&L) FulL
] o ||
& Page1of 15 major restrictions on the ability of taxpayers to defer inclusion of nongualified deferred ~
Search Results compensation. 461 The provision applies to compensation deferred under a “nenqualified
W Aiikac iiibon & deferred compensation plan,” defined as any plan providing for deferred compensation other
ocuments from: Bittker, McMahon 1 3 - i
S ilenal: Federalanin e Tacation oF than (1) a qualified employer plan or (2) any bona fide vaf:ga:lnn leave, sick leave,
Individuals (WG&L) compensatory time, disability pay, or death benefit plan, ===

i e et Section & 4094 applies whenever a service provider is {a) an individual, (b) a "personal
Arrsngements service corporation” (as defined in & 269A(b3{1) ) or a noncorporate entity that would be a

personal service corporation if it were a corporation, or {c) a qualified personal service
corporation {as defined in & 448{d)(2) J or a noncorporate entity that would be a qualified
personal service corporation if it were a corporation. 283 Section 4004 does not apply,
however, if (a) the service provider is actively engaged in the trade or business of providing
substantial services, other than as an employee or as a director of a corporation, and (b}
the service provider provides such services to two or more service recipients to which the K
service provider is not related and that are not related to one another, 22 Stock options,
stock appreciation rights, and other equity-based compensation generally are considered to
be deferred compensation subject to & 409A , unless certain specified conditions are met.
263 5 nonstatutory stock option is not considered to be deferred compensation for
purposes of & 4094 if three conditions are met: (1) the exercise price may never be less
than the fair market value of the underlying stock on the date the option is granted, (2] the
option is subject to taxation under § 83 , and (3) the option does not include any deferred
compensation feature other than deferred income recognition until the Iater of the exercise
or disposition of the option, 255

Ta aveid current inclusion in aross income. the deferred comnensation must he pursuant to ]
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Summary of search pathways

Click on “Research” tab > select “Federal” as tlearsh practice
area > click on “Code & Regs” under the headingtHby Citation”

> type “83” in the citation search template “Cod®ix > click on

“Search” > from the split screen view of the tek8®3, click on the
left side link to EXPL Y409A4 > from the view of IPX 1409A4,

click on “Regulations” top line button > from th&w of the section
409A regulations, click on the “WG&L Treatises” bor.

Rather than beginning the search with the texthefdode section,
the researcher could begin the research with a desearch. We also
performed a keyword search, in the U.S. Tax Repatel Federal Tax
Coordinator, using the search term “83 and optfomgth the results
illustrated in the following screen shot.

68. Boris |. Bittker, Martin J. McMahon & Lawrencg&elenak, Federal
Income Taxation of Individuals (3rd ed. 2002. & Bup007).
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Summary of search pathways

Click on “Research” tab > select “Federal” as tlearsh practice
area > enter keyword term “83 and options,” checkes next to
Federal Tax Coordinator and US Tax Reporter, andk cbn

“Search” > Click on “Analysis/Federal Tax Coordiodtlink > click

on YH3200.29, “When nonstatutory stock options (NS@efer

compensation under the nonqualified deferred cosgt@n plan
failure rules.”

We followed this search with a keyword search, gighre keyword
term “409A and options,” in a content group callddews and Current
Awareness,” which includes Warren, Gorham & Lampnirnals, Federal
Taxes Weekly Alert Newsletter, Cummings Corporate Thsights, and RIA
Tax Watch. This search produced 99 hits, severalhi¢h included relevant
discussion of section 409A in the context of norifjed stock options. For
example, clicking on the “Journal of Taxation” litdkok us to seven hits in

the Journal of Taxatioft, which included detailed discussion of section
409A.
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69. Unfortunately RIA Checkpoint's journal articlesurrently are not

“citable,” as they provide only the issue date, haot the issue number or page
number.
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Summary of search pathways

Click on “Research” tab > select “Federal” as tearsh practice
area > enter keyword term “409A and options,” chbok next to
“New/Current Awareness” content group, and click“&earch” >
click on the “Journal of Taxation” link to view sew hits in the
Journal of Taxation.

BNA Daily Tax Report is also available on RIA Chpoint and is
accessed from the “Newsstand” tab. Results of kegvgearches are listed in
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order of relevance, rather than by date. A keywssdrch of “409A and
options” yielded the following results:
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File Edit View Favorites Tools Help u

i Newsstand | Tools | .‘I-“:'w"mi]’-

Search Results Documents from: BNA Daily Tax Report & TaxCore
Document List ~|

Tntal Documents Found:

g;nﬂ"‘fh Terms: 2034 and 182 [ [2) EIB Addresses Compliance lution Program (April 2, 2007)
Sources: BNA Daily Tax 180 [2)1BS Lssues Misdated Stock Option Guidance Allowing Firms to Fix Section 409A Violations
Report & TaxCore; BNA Daily D = (February 5, 2007}

Tax Report & TaxCore
Archives 178

|| Proposal From Six Professional Firm Members for IRS Guidance on Correcting Misdated Stock
Options (January 18, 2007)
178 O . SEC Grants Relief on Prompt Payment To Enable Compliance With Tax Code (March 30, 2007)

BNA Daily Tax Reprt.
64 documents

Modify search s
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Summary of search pathways

Click on “Newsstand” tab > select “Search Daily TRe&port” from
split screen links on left > enter keyword term 940and options,”
and click on “Search” > click on “BNA Daily Tax Ref and Tax
Core” to view 64 hits.

RIA Checkpoint, like BNA and CCH, offers tax resgd@rs several
different ways to find relevant primary and secagdsources. The RIA top
line links and split screen with left side links garagraphs in the U.S. Tax
Reporter provide very convenient linking of relevarnimary and secondary
sources, including authoritative secondary souirtdise Warren, Gorham &
Lamont library. Left side links to explanations séfction 409A appeared
next to the text of section 83, connecting sect@Bisand 409A, although the
section 409A issue was somewhat buried among nwsdgdt side links.
The excellent Warren, Gorham & Lamont sources ecddihe coverage of
the section 409A issue.
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D. LexisNexis research results

We started with the text of section 83. On the amgion that most
practitioners know how to perform basic tax seascba the LexisNexis

platform, we have simply summarized the searchvpagh we used to view
the full text of section 83.

Summary of search pathways
Legal > Area of Law — By Topic > Taxation > selet$CS Title 26
Internal Revenue Code Annotated (under the “FindeFa Statutes

& Regulations” heading) > enter 83 in search teon, Iselect TOC
only, click on Search > click on link to section. 83

A Search - 1 Result - § 83. Property transferred in connection with performance of services. - Microsoft Internet Explorer

search \ Research Tasks \ Search Advisor | Get a Document \ Shepard’s® | Alerts
FOCUS™ Terms | Search Within | Al Documents | B3B8 Focus ootions 4
View: TOC | TOC Hits [ Full | Custom 1 of | EZEEESS Print| Download | Fax | Email | Text Only
Return to Results | Book Browse | are Like This | More Like Selectsd Text | Shepartized
26 USCS § 83 (Copvw! Cite) Pages: 21
Source: Tazafion > Find Federal Stalufes & Requlations > USCS-Title 26;internal Revenue Code Annotated [i ~
TOC: United States Code Service - Title 26 Tax Annotated » /| » PART Il [TEWS SPECIFICALLY INCLUDED IN GROSS INCOLE > § 83. Property transferred in connection
with performance of services
26 USCS § 83
UNITED STATES CODE SERVICE Praciitioner’s Toolbox i)
Copyright © 2007 Matthew Bender & Company, Inc.,
one of the LEXIS Publishing (TM) companies
all rights reserved
=== CURRENT THROUGH P.L, 110-26, APPROVED 5/11/2007 **=*
TITLE 26. INTERNAL REVENUE CODE
SUBTITLE A. INCOME TAXES N
CHAPTER 1. NORMAL TAXES AND SURTAXES Bestumpes ERrachoaTooks
SUBCHAPTER B, COMPUTATION OF TAXABLE INCOME @ Related Statutes & Rules
PART II. ITEMS SPECIFICALLY INCLUDED IN GROSS INCOME
+ Go to Code Archive Directory for this Jurisdiction
26 USCS § 83
§ 83. Property transferred in connection with performance of services
(a) General rule, If, in connection with the performance of services, property is transferred to any person
| ~Explore | 3 s ENRE:

> | /i Re:loyola's... | = Inboxforjen... | @ TaxResearc...

| O ToxResearc.. | O jmkpresenta...  Z§ Search- 1R...

We also wanted to view the section 83 regulatibnsfound that
LexisNexis does not provide direct links to thosguations from the full

text view of section 8%) We ran the following new search to view the
section 83 regulations.

70. The “Get a Document” tab sometimes can be aseaxishortcut to quickly
access a specific document. We tried to use Gescuent to quickly access the §
83 regulations, but were stymied by the rigid fottmg requirements for such
searches. Without knowing the magic format in whicirame a search for Reg. §
1.83, we could not perform the search. We triedkalig on the link that suggests
Get a Document citation formats, but did not seed$ury regulations” listed under
the “T” heading or “regulations” under the “R” heéagl. We subsequently learned
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Summary of search pathways

Legal > Area of Law — By Topic > Taxation > click dFinal and
Temporary Regulations” (under the “Find Federal ti§ées &
Regulations” heading) > enter 1.83 in search teom Belect TOC
only, click on Search > click on links to the eigb¢ction 83
regulations > click on “§ 1.83-7 Taxation of nonlified stock
options.”

After reading the regulations, we returned to filletext of section
83. Several links appear on the right side of ttreen, under the heading
“Practitioner’s Toolbox.” Clicking on the “Interptige Notes and Decisions”
link brings up some brief explanatory notes abbet general operation of
section 83, along with some irrelevant case aniooist Clicking on
“Related Statutes & Rules” activates links to niRE sections, one of which
is section 409A. Clicking on the section 409A liyiklds a full-text view of
section 409A, which cross-references section 88pping into the middle
of section 409A, which is a detailed and technitahployee benefits”
section, makes it difficult for a tax generalistdompletely understand the
relationship between section 83 and section 40%9Ahis point, however, a
tax researcher would know to do more research cinse409A.

We searched for the section 409A regulations, uaisgarch like the
search we used for the section 83 regulations. [R&guns section 1.409A-1
provides that section 409A is not applicable to-aitthe-money options if
section 83 applies to the grant or exercise of tption and other
requirements are mét. The negative inference to be drawn from this
language is that section 409A can apply to optibas are in-the-money at
the time of the grant.

At this point, we thought it might be helpful tor=ult treatises for
discussion of the application of section 409A tcktoptions. We searched
in the “Analysis, Law Reviews and Journals” file the “Taxation”
materials. We clicked on the link to Tax Plannirgy fCorporations and
Shareholders and entered a keyword search, usengdarch term “409A
w/30 options.” This search produced one hit, audision of section 409A in
the context of deferred compensation for executibes this discussion did
not address the applicability of section 409A te tissuance of stock
options’?

that the correct citation format to locate TreadRegulations from Get a Document
is“26 C.F.R. ____ ", orin our example “26 C.F.R83-7."

71. Reg. § 1.409A-1(b).

72. Zolman Cavitch & Matthew P. Cavitch, Tax Plampifor Corporations
and Shareholders § 5.05 (2006).
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Summary of search pathways

Legal > Area of Law — By Topic > Taxation > Seafamlysis, Law
Reviews & Journals > click on Tax Planning For Gugtions and
Shareholders > click on “+” to the left of the hzmp“Chapter 5
Methods of Compensating the Executive > click ob:@ How
Deferred Compensation Agreements Can Be Used tonvism
Advantage”

We decided to browse through a list of other iseat on the
LexisNexis database. On the first page of the “pwial Law Reviews and
Journals” file, we clicked on the “By Subtopic” kino see a list of treatise
topics. From this topic list, we clicked on “Invesnts and Securities.”
From a list of treatises on this subtopic, we ditlon the title of a particular
treatise, Taxation of Securities Transactions,r@ad the table of contents of
the treatise, which included a chapter on “Stockiéns.” We clicked on the
“+” sign to the left of this chapter heading, topard the table of contents.
From this expanded table of contents, we clicked®®.06 Nonstatutory
Stock Options.”

7 Table of Confients - Microsoft Internet Explorer [REET]
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[T §9 01 Introduction
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[% T 5 9.03 Statutory Stock Options-Options Granted Under Employee Stock Purchase Plans
[ T 5 9.04 Statutory Stock Options-The Incentive Stock Option
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() [7 CHAPTER 13 Real Estate Investment Trusts
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(#)[7 CHAPTER 13B Financial Asset itizati Trusts
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()" CHAPTER 16A EMPLOYEE STOCK OWNERSHIP PLANS
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(#)[7 CHAPTER 20 Foreign ities and Foreign
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The discussion of section 409A in this treatisgluded citations to
other related sources, with links in the text aoodtfotes. We followed one

73. Martin L. Fried, Taxation of Securities Transas § 9.06 (2006).
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of these links to Notice 2006-4.“Shepardizing” this notice led us to eight
other “treatises” in the LexisNexis database, iditlg several relevant

chapters from the proceedings of the annual NYU @8& Tax Institutes.

We clicked on the links for the related sources fanthd that several of them
provided detailed discussion of section 409A, diyeaddressed the

applicability of section 409A to nonstatutory stamitions, and raised some
new section 409A issues to consiffer.

Our next search was for the legislative historg@ttion 409A. One
simple route to the legislative history was throumgtks in the text of the
treatises® When we did our original research, we clicked olink, in the
text, to the section 409A proposed regulationgrom the proposed

74. Notice 2006-4, 2006-1 C.B. 307 (providing interguidance on
application of § 409A to stock options, prior teuance of final § 409A regulations).
For a more direct route to notices, use the sepathways like those described for
proposed regulations infra at note 77.

75. See, e.g., Federal Income Taxation of Nondedlif Deferred
Compensation Plans After The American Jobs Creaiiirof 2004, Notice 2005-1,
the First Proposed Regulations and Other Tidbita\iY.U. Annual Inst. on Fed.
Tax’'n 64(S)-3 (2006); and Equity Compensation Issuddemons and Dilemmas, in
N.Y.U. Annual Inst. on Fed. Tax'n 64-28 (2006).

76. As an alternate route to the legislative histone can easily access the
legislative history of § 409A by searching for fisdl text of § 409A and clicking on
the “History” link that appears under the “Practiter's Toolbox” heading on the
right side of the screen:

Summary of search pathways

Legal > Area of Law — By Topic > Taxation > sel&t$CS Title 26
Internal Revenue Code Annotated (under the “FindeFa Statutes
& Regulations” heading) > enter 409A in search tdrax, select
TOC only, click on Search > click on link to § 409Aclick on link

to History.

77. 70 Fed. Reg. 57930 (proposed Oct. 4, 2005).efWie did our original
research, the final 409A regulations had not yeinbissued.) Alternative searches
could be used to access the proposed regulatiomgh® LexisNexis database, a
researcher has to use different types of searchéscate (1) proposed regulations
and (2) final and temporary regulations.

Summary of search pathways to access final anddempregulations

Legal > Area of Law — By Topic > Taxation > click ¢Final and Temporary
Regulations” (under the “Find Federal Statutes &Retions” heading) >
enter the number of the regulation in search teomy belect TOC only, click
on Search > click on links to the regulations.
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regulations, we clicked on a link to the text ofbkw Law 108-357 (the
American Jobs Creation Act of Zodﬁ)and from that text we clicked on
links to the related legislative history, in paul@r, to the Conference
Report’® This series of searches produced numerous hedpfabry sources
and authoritative secondary sources.

Summary of search pathways

Legal > Area of Law — By Topic > Taxation > Seafamalysis, Law
Reviews & Journals > By Subtopic > Investments 8edurities >
Taxation of Securities Transactions > click on sign to the left of
heading for “Chapter 9 Stock Options” to expandTk¥C > click on
“§ 9.06 Nonstatutory Stock Options” > from footndte?, click on
link to Notice 2006-4 > click on the “I” to the kebf the notice
heading to begin Shepard’s search > click on linkitations of the
notices in treatises > from the list of eight addial “treatises”
citing Notice 2006-4, click on each link to viewethelated “treatise”
text > from the “treatise” footnotes, click on liné& “70 FR 57930”
for section 409A proposed regulations > from texV® FR 57930,
click on link to the statute enacting section 4092ublic Law 108-
357" > click on “108 CIS Legis. Hist. P.L. 357" krfor legislative
history > scroll down to conference report citatiglick on link to
“CIS No. 04-H783-13" for text of the conference oep H. Rep.
108-755.

When researching current developments, we alsadikun searches
in Tax Notes Weekly Magazine and Tax Notes Todag h keyword
searches in each publication, using the search té68A w/30 options.”
The searches produced 92 hits in Tax Notes Weaklly 283 hits in Tax
Notes Today. Some of these hits led us to usefarnmation about the
application of section 409A to the issuance of Istoptions. Several of the
hits also led us to discussion of pending legistatihat could change the

Summary of search pathways to access proposedatamsg
Legal > Area of Law — By Topic > Taxation > Finddegal Administrative
Materials > Federal Tax Cases, IRS Decs., Reguktibegislation and IRS
Manual > enter keyword search “1.409A-1 and progdse

This line of research produces seven hits, inclyidfth) several notices (e.g.,
Notice 2006-4); (2) 72 FR 19234 (final § 409A regjidns issued on April 17,
2007); (3) 70 FR 75090 (Dec. 19, 2005 correctioresolier notice of proposed
rulemaking); and (4) 70 FR 57930 (Oct. 4, 2005a®bdf proposed rulemaking and
notice of public hearing).

78. American Jobs Creation Act of 2004, Pub. L. N#8-357, 118 Stat. 1418
(2004).

79. H.R. Rep. No. 108-755 (2004) (Conf. Rep.).
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consequences of the issuance of Rmail stock optlo®$ course, sorting
through several hundred hits takes both time atidmpze.

Summary of search pathways

Legal > Area of Law - By Topic > Taxation > Seavshalysis, Law
Reviews & Journals > Federal > Tax Analysts > Taaljsts Tax
Notes Weekly > terms and connectors keyword seafct09A

w/30 options”

Summary of search pathways

Legal > Area of Law - By Topic > Taxation > Seavshalysis, Law
Reviews & Journals > Federal > Tax Analysts > Tanalsts Tax
Notes Today > “Continue with your search” > termsl @onnectors
keyword search of “409A w/30 options”

We also searched for relevant law review articteshe “Tax Law
Review Articles, Combined” file in the LexisNexiatdbase. Our keyword
search, using the search term “409A w/30 optiops@dduced nine hits,
several of which were potentially relev&ht.

80. See, e.g., Thomas Jaworski, Tax Deductions FExmcutive Stock
Options Concern Lawmakers at Senate Hearing, 20&% Notes Today 109-1
(2007).

81. See, e.g., Richard Ehrhaection 409A — Treasury “Newspeak” Lost in
the “Briar Patch,” 38 J. Marshall L. Rev. 743 (2D@arguing that Congress did not
intend change in the treatment of stock optionsnwhenacted § 409A).
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.com/researchfretrievejframes?_m=85aac2c5dcch39e555f47bdodech 3198 dcsve=blacform=bool&,_fintstr =XCITE&docnum=158_startdoc=18mchp=dGLbviz-2skaw,_ ™| Go

£ oack -

search \ Research Tasks | Search Advisor | Get a Document \ Shepard's® | Alerts o D | Total Lingsto
FOCUS™ Terms | | Search Within [Ongral Rescis (15 | [EH Advanced. a
Visw: Cite | WG | Eull | Custom 1.9 05 M SRR Print| Download | Fax | Email | Text Only
Save As Alert | Hide Hits
Source: Taxation > Search Analvsis. Law Reviews & Joumnals > Law Reviews & Joumnals > Tax Law Review Articles, Combined [i] ~
Terms: 409A wi30 options (Edit Search | Sungast Terms for My Search
+ Select for FOCUS™ or Delivery
O 1. Copyright (c) 2006 University of Florida Florida Tax Review, Special Issue, 2006, 8 Fla. Tax Rev. 5, 68473 words, ARTICLE: Recent
Developments in Federal Income Taxation: The Year 2005, Ira B. Shepard * and Martin 1. McMahon, Jr, **
Z ... Section §2, and Stock Options 1. Section 409A adds a new ...
... adds new § 409A which modifies the taxation of nonqualified ...
... options, incentive stock options and employee stock purchase ...
... 04, 3. Section 409A guidance provides transition ...
... risk of forfeiture. . Stock options, stock appreciation rights, and ...
... compensation subject to § 4094, unless certain specified ..
... A nonstatutory stock option is not considered to be deferred ...
... for purposes of § 409A if the following conditions have been met: ( ...
.. underlying stock on the date the option is granted, (2) the option is subject to taxation under § 83, and (3} the option does
not include any deferred ...
O 2. Copyright (c) 2005 University of Florida Florida Tax Review, Special Issue, 2005, 7 Fla. Tax Rev. 47, 44621 words, ARTICLE: Recent
Developments in Federal Income Taxation: The Year 2004 , Ira B. Shepard™ and Martin J. McMahon, Jr.™=
... options, incentive stock options and employee stock purchase ...
Z ... 04, 3. Section 409A guidance provides transition ...
[} 3. Copvyright (c) 2005 The John Marshall Law School The John Marshall Law Review, Spring, 2005, 38 J. Marshall L. Rev. 743, 13888
words, ARTICLE; SECTION 409A-TREASURY "NEWSPEAK" nl1 LOST IN THE "BRIAR PATCH" n2, Richard Ehrhart*
... limitation. ... In enacting 4094, Congress did not empower
Z ... Treasury Regulation 1.83-7(3) provides that an option grant is a taxable transfer of property if the option has a readily
ascertainable ... ) 3 5
e g 52| |4 Doc TS0l QM| [AT D
&] Done B Internet

Wstart £ ®@® [ & 2newape = [ 0 K cherges to exam... | 2 Welcome o Westiow o, 3 Search-SResits 4. &) %0 O Si7em

As Jack Cummings has noted, finding a well writtaw review
article on a specific tax research topic can beeextly helpfuf? On the
other hand, law review articles can quickly becata¢ed, due to the long
lead time for publication. When researching a dapielg topic, such as
section 409A, a tax researcher sometimes findslévateview articles are
less helpful than more current articles in practiceented publications or
recent working papers posted on the Social SciResearch Network.

Summary of search pathways

Legal > Area of Law — By Topic > Taxation > Seafamalysis, Law
Reviews & Journals > Law Reviews & Journals > TaxviLReview
Articles, Combined > enter keyword search “409AQuiptions.”

82. Cummings, supra note 5, at 343 (noting thatlevant article written by
an authoritative expert is “a thing of beauty” fotax researcher).

83. Of the nine articles located in the law revide; none were written after
the issuance of the final § 409A regulations iniR@007. A search in the SSRN “e-
library” for “409A and options” does not yield aayticles written after the issuance
of the final § 409A regulations, but does yield ebFuary 2007 working paper in
which the authors criticize the proposed § 409Autatipns. Daniel I. Halperin &
Ethan Yale, Deferred Compensation Revisited (Geaovge Univ. Law Citr.,
Business, Economics and Regulatory Policy Workiagd? Series, Research Paper
No. 969074, 2007), available at http://ssrn.contfalbs=969058.
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Our search results demonstrate that LexisNexignisextremely
comprehensive platform, containing sources thatrttiwidual “tax specific”
platforms do not offer. The large amount of content the LexisNexis
database can sometimes make it more difficult tol fielevant sources,
however. LexisNexis does link related sources, ibua way that requires
more research steps than are required to do cohbiparesearch on the tax
specific platforms, especially RIA Checkpoint.

E. Westlaw research results

The "Tax" tab provides a convenient starting péanttax research
using Westlaw. As you can see from the screenlstlotv, the Tax tab main
page includes links to many different types of pniyn and secondary
sources, including many of the most useful taxaege sources in the RIA
Checkpoint database.

E 5

Shortcuts Edit 2| Resources
Recent Developments: Search Combinad Sources

\Weekly Tax Updates Llick here t0 search across tonics

Find by citation: Foderal Tax Primary Sources

™ and Print.

Find = State Tax Document

Gommerclal Tax Services
RI& United States Tax Reporter
Ela Federal Tax Conrdinaror

Applicable Federal Rates

5]

We began by searching for the text of section 8BelViwe clicked
on the “Internal Revenue Code” link (under the "&md Tax Primary
Sources" heading), a search template appearedntieed “83” in the “IRC
section” box and clicked on “search Westlaw.” Oa tiext screen, the full
text of section 83 appears on the right, and variks to related primary
and secondary sources appear on the left.
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At this point, a researcher might be tempted ta sf&cking on the
various links to related sources, but that appraeabld be inefficient at this
stage of the research because it would producega &Emount of irrelevant
section 83 materidf. A better approach is to proceed to the relevactice
83 regulations, to narrow the scope of the reléitdetd sources. The link in
the bottom left corner for "Administrative Code"mu@niently links directly
to the section 83 regulatiofis.We clicked on that link to view the
regulations.

Summary of search pathways

Tax > Federal Tax Primary Sources > Internal Regebode > enter
“83"In “IRC Section” box and click “search Westlaw® click on
section 83 link > click on “Administrative Code” awe bottom of
links on left side > click on hit #13, for sectiGrB83-7.

84. A possible exception is the link to “Cross Refeees” under the heading
“Statutes.” Clicking on this link would produce hits, the third of which is § 409A.
The cross reference to § 83 in § 409A would aleet tesearcher to the possible
connection between the two sections.

85. As an alternate, less direct route to the sdpnis, a tax researcher could:
click on “Regulations — Final, Temporary & Propos¢dnder the “Federal Tax
Primary Sources” heading on the Tax tab main pag@gr the relevant regulation
number (in this case, “1.83") in the “Regulationc@n” search template box; and
click on the links for the regulation sections tlsgem relevant. In this case, we
would click on the link for Reg. § 1.83-7.
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Preferences  AlertCenter  Research Trail
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26 CFR § 1.83-7
c A Previous Section 26 C.F.R. § 1.83-7 Hext Section b m
i Treas. Reg. § 1.83-7
7 Effective; [See Fedaral Register]Brior

Find citation: o] Approx. 3 pages

a 7
© Citing References available  KeyCite Part 1. Income Taxes (Refs & Annos) ~
= Normal Taxes and Surtaxes 1

Histary " Computation of Taxable Income
MM ’ " Items Specifically Included in Gross Income
Monitor With KevCite Alert =g 1.83-7 Taxation of nonqualified stock options.
= Full-Text Document (a) In general. If there is granted to an employee or independent contractor (or beneficiary thereof)

® Table of Contents in connection with the performance of services, an option to which section 421 (relating generally to |

el i certain qualified and other options) does not apply, section 83(a) shall apply to such grant if the
RequlationsPlus — Index 3
option has a readily ascertainable fair market value (determined in accordance with paragraph (b) of

* Section Outline this section) at the time the option is granted. The person who performed such services realizes
. o compensation upon such grant at the time and in the amount determined under section 83(a), If
RegulationsPlus About — section 83(a) does not apply to the grant of such an option because the option does not have a
Historical readily ascertainable fair market value at the time of grant, sections 83(a) and 83(b) shall apply at
* Prior Versions the time the option is exercised or otherwise disposed of, even though the fair market value of such
Cases option may have become readily ascertainable before such time. If the option is exercised, sections

83(a) and 83(b] apply to the transfer of property pursuant to such exercise, and the employee or

® Notes of Decisions
independent contractor realizes compensation upon such transfer at the time and in the amount

* Bl Gl Casa determined under section 83(a) or 83(b}. If the option is sold or otherwise disposed of in an arm's

* Citing Court Documents length transaction, sections 83(a) and 83(b) apply to the transfer of money or other property

Agency Opinions and Decisions received in the same manner as sections 83(a3) and 83(b] would have applied to the transfer of

® IRS Decisions property pursuant to an exercise of the option. The preceding sentence does not apply to a sale or

& Other Decisions other disposition of the option to a person related to the service provider that occurs on or after July
Administrative 2, 2003, For this purpose, a person is related to the service provider if--

e FR Summaries PR 2 R R o ]
* £R Reforences “

B ntem

7, Penguin Internal Tax .., | L§ MK changes to exam. ..

The full text of the regulations appears on thehtrigThe
"Regulations Plus" featufeon the left provides direct links to various types
of related primary and secondary sources, includicagse annotations;
agency decisions; administrative pronouncements; drRss references; law
review articles; and treatises, forms and PLI mations. These links
provide an efficient, “user friendly” way to finetlated authority. Clicking
on “Treatises and Forms” under “Analysis” yieldsnygotentially useful
treatise references.

86. This feature is available for final and tempgreegulations, but not for
proposed regulations.
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2 Find Result - 26 CFR s 1.83-7 - Microsoft Internet Explorer
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Preferences  AlertCenter  Research Trail

Result List - g:;; for e B Eem losumons 3 omes
oo 1.83-7

= { - 26 CFR.§1.83-7
Full Screen Ust S e et I

Effactive; [Sze Fadera| Registar]
Find citation: |_

Analysis
* Law Reviews

- 69 Fed. Income Tax'n Corp. & Shareholders: Forms P 6.4, IMPACT OF SHAREHOLDER AGREEMENTS &
ON SINGLE-CLASS-OF-STOCK REQUIREMENT (2006) 1

w e Treatises and Forms 70 Fed. Income Tax'n of S Corp., 3rd Ed. P 3.08, SINGLE CLASS OF STOCK (2002}
71Fed. Income Tax'n of S Corp., 3rd Ed. P 11.03, NONCASH COMPENSATION (2002)
ResultsPlus= About ;
—— == 72 Fed. Tax'n Income, Est. & Gifts, 2nd Ed. P 60.4, TRANSFERS OF PROPERTY FOR SERVICES
ALR (2006)
1. Federal Income Tax of Corporate . i e
Emplovee or Officer in Respect of Stack 73 Fed. Tax'n Income, Est. & Gifts, 2nd Ed. P 60.5, NONSTATUTORY STOCK OPTIONS (2006}

]

Option Given Him by Corporation, ar 4 Fed. Tax'n Income, Est. & Gifts, 2nd Ed. P 95.5, LIMITATION OF CARRYOVERS FOLLOWING
Stock Sold to Him at Less Than Its CHANGE OF OWNERSHIP (2008)
Value 4

75 Fed. Tax'n Income, Est. & Gifts, 2nd Ed. P 96.8, CONSEQUENCES TO DISTRIBUTING
CORPORATION (2006)

Corpus Juris Secundum: vendor

and Purchaser 76 Fed. Tax'n Income, Est. & Gifts, 2nd Ed. P 135.4, VALUATION OF SPECIFIC TYPES OF PROPERTY

2. Options and Exercise Thereof, In (2006)

General, Definition and Nature 77 Federal Income Taxation of Estates & Trusts 15.05, TYPES OF INCOME IN RESPECT OF A
DECEDENT (1999}

Corpus Juris Secundum: Vendor 78 Federal Income Taxation of Individuals P 40.03, TRANSFERS OF PROPERTY FOR SERVICES {2007)

and Purchaser

g 79 Federal Income Taxation of Individuals P 40.04, EMPLOYEE STOCK OPTIONS (2007)
3. Options and Exercise Thereof,
Acceptance or Exercise of Option. Time 80 Federal Income Taxation of Individuals P 50.05, ACCURACY-RELATED CIVIL PENALTIES (2007}
of Exercise or Acceptance in General | 81 Federal Tax Coordinator, Second Edition P D-1526, COMPENSATION EXCEPTION TO RULE
TREATING CALL OPTIONS AS STOCK UNDER S CORPORATION ONE-CLASS-OF-STOCK RULE
See More ResultsPlus (1397) »
-~ [
&] Done & Internet
o .

> | = penguin Internal Tatc .. | T MK changes toexam... 7 Find Result - 26 CFR ... &)

Summary of search pathways

Tax > Federal Tax Primary Sources > Internal Regdgbode > enter
“83"in “IRC Section” box and click “search Westlaw? click on
section 83 link > click on “Administrative Code” awe bottom of
links on left side > click on hit #13, for sectidn83-7 > click on
“Treatises and Forms” link under “Analysis” headimgar bottom of
left side links.

In addition, a researcher can link to a “Regulaidtus” topical
index, from Regulations section 1.83-7, by clickiag the “*Regulations
Plus Index” link (under the “Full Text Document”dding in the upper left
part of the screen). Unfortunately the topical deferences are too broad
to be useful, as the index is for all C.F.R. sewjaather than just for the
specific Regulations section under view. For exanile entry in the index
for “options” showed the following results.
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Find citation: | - [Go
Full-Text Document ~ OPTIONS ]
* Table of Contents Agricultural land, conservation farm option, 7
=+ RegulationsPlus™ Index ~ Alaska, Matives, reserve lands, claims, compromise and settl... 43 C.F.2. § 2654.1
® Section Outline call
RegulationsPlus™” Abaut Coal and coal mines, bids and bidding, cancellation, leases, 43 C.F.A. §3471.3-2
Historical b Cammodity exchanges, More...
® Prior Versions Correctional instite education, 28 C.F.R.
el Disadvantaged businesses, public contracts, d 24514 More
® MNotes of Decisions
= - Education, contracts, federal acquisition regulations,
& All Citing Cases
oD Federal acquisition regulations, 5
Citing Court Documents
Agency Opinions and Decisions General services administration,
® IRS Decisions | i Head start, options, 45 C.F.R. § 1306.30 et seq.
* Other Decisions Health and human services department, federal acquisition re... 28 C.F.R. § 317,201 More...
Armiinitrstive Heslth insurance, children and miners, 2 C.ER. § 4577
® FR Summaries m
" Housing,
* FR References ]
o Cihne Raforbiices Income tax--federal,
Statutes Indians, probate proceedings, trusts and trustees, 25 C.F.R. §15.203
® Cross Refarences - Labor and employment, federal acquisitio... 48 C.F.R. § 2917.200 48 C.F.R. § 2917.207 More...
Analysis Lead paint, treatment, 24 C.F.R. § 35.130
® Law Reviews
e Marine war risk insurance, open cargo, forms, 46 C.F.R. § 308.518 et seq.
® Treatises and Farms ] e

&] Done & Internet
= .

| I MK changes toexam... /78 Find Resuit-26 CFR ..

Summary of search pathways

Tax > Federal Tax Primary Sources > Internal Regdgbode > enter
“83"in “IRC Section” box and click “search Westlaw® click on
section 83 link > click on “Administrative Code” ae bottom of
links on left side > click on hit #13, for sectidn83-7 > click on
“Regulations Plus Index” link (under “Full-Text Doment”
heading) > type “options” into search box > click d¢ink for
“options.

We also searched for authoritative secondary ssurcthe Warren,
Gorham & Lamont library. On the Tax tab main page, clicked on the
“WG&L Tax Treatises” link (under the “Treatises aHdndbooks” heading).
We entered a “terms and connectors” keyword seavith,the search term
“83 /s [within sentence with] options,” and selettéhe “WG&L Tax
Treatises Combined” database. This search prod60ehits, the sixth of
which was “f 60.2 Nonqualified Deferred Compensat#grangements” in
the Bittker & Lokken series, Federal Taxation afdme, Estates and Gifts.

87. Boris |. Bittker & Lawrence Lokken, Federal Béiwn of Income, Estates
and Gifts § 60.2 (Rev. 3rd ed. 2005 & Supp. 2007).
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...Cooper, Options Created by Will: Exercise and Lapse, 24 Tax L. Rev. 487 (1969) For special rules applicabl International Pension Planning -

to compensatary options, see § 83, discussed infra Y 60.5.[FN58] See cases cted supra Footnate 5. See Puerto RICO. Nongualified Retirement

generally Keller, The Taxation of Barter Transactions... Elans and Equity-Based

Compensation Arrangements

[0 5.Fed.Tax'n Income, Est.& Gifts 9 57.3 BNA Tax Management
Federal Taxation of income, Estates and Gifts § 57.2 OPTIONS AND FORWARDS NOT SUBJECT TO MARK-TO-MARKET ACCOUNTING Boris 1. Portfolio
Bittker Current Through 2006 6. Compensation Planning. 384-3rd

. Restricted Property - Section 83,
...that gain on a sale or exchange of an option is ordinary income without regard to § 1234 (e.g., Exceptions to Applicability of 83

compensatory options governed by § 83, options received as dividends, and options constituting * section
306 stock”).[FN15] c. To loss on the lapse of options described in § 1233(c), relating to...

Equitable Distribution of

Property
[ 6.Fed. Tax'n Income, Est.& Gifts 9 60.2 7. specific Tvpes of Property, Stock
Federal Taxation of Income, Estates and Gifts ] 60.2 HONQUALFIED DEFERRED COMPENSATION ARRANGEMENTS Soris |. Bittker Current Options and Other Restricted
Through 2008 Employment Benefits--Stock Options
as Marital Property
...method” may be used to determine the fair market value of stock on the date of grant. For nonstatutory

stock optiens and the application of § 83 to these options, see infra ¥ 60.5. For the term “substantial risk of = e
forfeiture,” see supra 9 60.2.3 text accompanying... Equitable Distribution of
Property
8. Specific Tvpes of Property, Stock
Options and Other Restricted

[J Z.Fed. Tax'n Income, Est.& Gifts 4 60.4 Employment Benefits--Stock Options
Federal Taxation of ncome, Estates and Gifts T 60,4 TRANSFERS OF PROPERTY FOR SERVICES Boris | Bittker Current Through 2006 3s Propart

tandard that is more stringent than the customary fair market value test), it is excluded from § 83's
20 of 60
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|| (the exercise price) or (2) stock with a fair market value on the date of exercise equal to that ]
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A new search in the Warren, Gorham & Lamont combitreatises
database, using the search term “409A and optiopmtuced hits for

numerous relevant sources.
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Introductary Historically, the taxation of

PLI
2. SEC Criminal Complaint Against Executive
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2006
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Limitec Lisbilty Companies: Tax and Business Law 17
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of consent. The suggested rules are grounded in canans of statutory construction, practicality and basic cultural norms. The only plausible
Gtions for the quantum rule are majority control and Lnanimeus consent. In the absence of a specific legislative directive, there is

FN35] Iowa Code Ann. § 4908,702(1) (West Supp. 1994) Amendments in 1993 added to lowa Code Ann. § 4094702 power-to-bind
provisions modeled on UPA § 9. These provisions do not, however, address the inter se issue...

3. Fed. Tax Valuation 9 1.01
Federal Tax Valation 111.01 MPORTAMCE OF VALUATION FOR FEDERAL TAXES 111 01 MPORTANCE OF YALLIATION FOR FEDERAL TAXES Jahn 4. Bogdansk Currert Thraugh
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fo mest the requirsment. [FNES] The rules on the timing of income realization on account of deferred compensation under Section 4098
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Summary of search pathways

Tax > Treatises and Handbooks > WG&L Tax Treatiseheck box
for “WG&L Tax Treatises Combined” > search “83 /gtions”
click on hit #6.

Summary of search pathways
Tax > Treatises and Handbooks > WG&L Tax Treatisebeck box
for “WG&L Tax Treatises Combined” > search “409Adamptions”.

We also ran a similar search in the Warren, Gorlg&arbamont
Journals database. From the Tax tab main page ligked on the “more”
link under the “Journals & Newsletters” heading. \8leecked the box for
“WG&L Journals Combined” under the “WG&L" headingné again did a
keyword search of “409A and options.” This seartdo goroduced hits for
relevant articles.
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Westlaw offers a great deal of high quality taated content,
including some content not available otherwise, wsll as many
functionality features designed to make it easidimd relevant sources. Due
to the large size and breadth of the Westlaw datbhowever, a tax
researcher sometimes has to sift through unhelpfuirces to find the
“‘gems.” If a researcher knows little about a tageaach topic, it can be
difficult to use Westlaw to gain a broad overviefimiwe topic, although the
content in the Warren, Gorham & Lamont treatisésro€an provide such an
overview.

The next Part summarizes the results of usindivieeelectronic tax
research platforms to research the Rmail stockonptiypothetical and
makes recommendations about combining the platfotmscreate an
effective tax research system.

V. DESIGNING AN EFFECTIVE ELECTRONIC TAX RESEARCH SYSTEM

If presented with the Rmail stock option hypotbaitidiscussed in
Part IV, many tax researchers would think they aaye know the tax
consequences of the issuance of the options. Theydwassume that the tax
consequences are determined under section 83 agdlaiens sections
1.83-3 and 1.83.7 and would think the answer tamsvhether the options
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did or did not have a readily ascertainable fairkaavalue. They might
reread section 83 and the regulations (just to léocieck their conclusion)
and think they had finished their research. As tlesearch results
demonstrate, however, that approach would procheatong answer to the
hypothetical research question.

The goal in tax research is to find the relevairhary sources that
provide the answer to the research question. Asrébearch hypothetical
demonstrates, however, sometimes the most effievagtto find all of the
relevant primary sources is to consult authoritaecondary sources early
in the research process. This is especially trueravthe researcher (even an
experienced researcher) may be unaware of an isssed by the fact
pattern.

To adequately research the Rmail stock option Hgimal, a
researcher would need to consider various primamyces in addition to
section 83 and Regulations sections 1.83-3 and.7,.83cluding: section
409A; the section 409A final regulations (includitige preamble to the
regulations); various administrative pronouncem@&tsnd the legislative
history of section 409A.

Secondary materials offered on the five electroesearch platforms
would have helped a researcher spot and analyzeetttion 409A issue
lurking in the Rmail hypothetical. As we saw in Pd¥, the helpful
secondary sources included: several BNA Portfoltbs; BNA Daily Tax
Report; the Ginsburg and Levin treatise; the prdicegs of the NYU Tax
Institute, RIA’s U.S. Tax Reporter explanationstiovas Warren, Gorham &
Lamont treatises and journals; Tax Notes Weekly &zawe; and Tax Notes
Today®

None of the five electronic tax research platfooffers all of these
useful secondary sources. We had the luxury ofrigaeiccess to all five
platforms when we researched the hypotheticalféwtprivate firms would
purchase electronic subscriptions to all five platfs and a researcher
certainly could find the correct answer to the Hpptical without having
access to all of the platforms.

Which electronic tax research platform or platformsuld we
recommend to a firm or library? The answer depemussarious factors,
including the content and functionality featurescdissed in Parts Il and Il
and illustrated in Part IV. Other relevant factm&ude: the specific types of
tax topics that will be researched; the personafepences of the firm or

88. See, e.g., Notice 2005-1, 2005-1 C.B. 274; Notices-20(2006-1
C.B. 307.

89. The law review articles we found were a bitedafdue to the long lead
time for publication of law review articles), butropided some background
information about § 409A. See, e.g., Ehrhart, sumte 82 (arguing that proposed
rulemaking under Notice 2005-1 exceeds the Tre&santhority under § 409A).
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library’s decision-makers; availability and acceddy of alternative print
tax sources; and availability and expertise of mézai support staff®

In addition, cost is often one of the key factorhe publishers do
not have unitary fixed prices for the electronix tasearch platforms.
Instead, the subscription price depends on varfagsors, primarily the
number of users and the choice of contérih many cases, discounts are
available for users already subscribing to theiphbl’s print materials.

We recommend combining the platforms to increagevéiriety of
content and functionality features available to tesearche¥ In our
opinion, the best tax research systems are designertourage redundancy
(and thereby reduce the probability of missing #icad aspect of a tax
research project). The optimal combination of etsdt tax research
platforms will vary for each firm or library. For any firms, the best
approach will be to combine one of the comprehensplatforms,
LexisNexis or Westlaw, with one or more of the &pecific platforms?
Recall that the Westlaw database includes the RiAckpoint content, and
the LexisNexis database often includes the CCHeruit Combining (1)
Westlaw and CCH or (2) LexisNexis (with CCH conjemnd RIA
Checkpoint increases the variety of content avksléd researchers. We like
the combination of LexisNexis (with CCH content)daRIA Checkpoint
because it gives researchers access to a wideyvafigublisher-specific
source content, including: comprehensive legistatiistories, law review
articles, Warren, Gorham & Lamont treatises andrjals; Tax Analysts
content; and the RIA and CCH looseleaf series.

We offer our Loyola Law School Los Angeles Tax LL$iudents
access to the LexisNexis (with CCH content), Westiend RIA Checkpoint

90. As we note in Part IIC, supra, some tax contealailable on-line at no
charge but: (1) often is out of date; (2) is difficto search (due to the absence of
functionality features such as terms and connecessching or table of contents
searching) and (3) typically does not include aritative secondary sources. As we
researched the Rmail hypothetical, we searcheduwsnvebsites offering free tax
content, but the search results were not partigulaglpful. Our experience was
consistent with the old bromide: “You get what ypay for.” This conclusion is
partly a function of the fact that the Rmail hypetibal is a doctrinal tax research
problem. If we had been researching a tax polisyasthe free content available on
government websites and the websites of tax paigganizations probably would
have been much more helpful.

91. The publishers bundle specific types of conteigether into content
groupings and offer subscribers various packagéiseofontent groupings.

92. See also Cummings, supra note 5, at 338 (reemwlimg that researchers
combine the platforms).

93. BNA content also can be integrated into thetemnon the other
platforms.

94. See supra, text accompanying notes 37 and 39.
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electronic platforms and require our Tax LLM studerio complete
advanced tax research training on the LexisNexid RiMA Checkpoint
platforms. In our opinion, the combined LexisNerisd RIA Checkpoint
electronic databases offer our students much ofcthent they might
require to research a tax question in practice,RIddCheckpoint offers the
benefit of streamlined functionalif§y.In addition, we offer print copies of
CCH materials and BNA portfolios in our law libraand encourage our
students to use thethWe also encourage our students to search for new
working papers and articles in the SSRN e-library.

CONCLUSION

The LexisNexis, Westlaw, RIA Checkpoint, CCH, amBNA
electronic tax research platforms constitute a m@wal tax library that
provides tax researchers with much of the contemt functionality of
physical libraries, as well as some functionaligatiires not provided by
physical libraries. The new virtual tax library ef§ tax researchers
numerous benefits, including the convenience ofoeaple library, more
reliable and current research results, increassdareh efficiency, and
reduced research costs.

Tax researchers should update their tax researbhitpies to realize
the benefits of the new virtual tax library. Thenqmarisons in this Article of
the content and functionality features offered by tvarious electronic
platforms can help researchers decide which plagahould be part of their
updated tax research system. The optimal combimatioelectronic tax
research platforms will depend on various factdosit we generally
recommend subscribing either to (1) a combinatibrLexisNexis (with
CCH content) and RIA Checkpoint or (2) a combinataf Westlaw and
CCH. We prefer the former combination, which conesin the
comprehensive content available on the LexisNex#&fgym (including
legislative histories, law review articles, and TAmalysts materials) with

95. In our opinion, Westlaw offers more efficieaktresearch functionality
than LexisNexis (with the caveat that the new LMgigsis “Tax Center” platform
may offer more streamlined functionality for taxsearch). We definitely wanted to
train our students on RIA Checkpoint, however, tluthe exceptional functionality
features offered on RIA Checkpoint, and thought tR&\ Checkpoint is better
paired with LexisNexis to offer our students a ¢geavariety of tax content
(including Tax Analysts materials).

96. We assign our Tax LLM students a mandatory flop@iverse” tax
research and writing assignment. Part of the gfadeheir work depends on the
sources they find in their research. If we had giver students the Rmail research
hypothetical, we would have expected them to filhabfathe sources we found, not
just the sources available in the electronic databa
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the user-friendly functionality features and auitadive Warren, Gorham &
Lamont materials that are available on the RIA ®@peint platform®’

97. Cost permitting, we also recommend subscribinBNA and adding the
BNA content (including the excellent Tax Managemé&urtfolios) to the RIA
Checkpoint platform.



